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STATE OF NEW YORK

4080-- A
2009- 2010 Regul ar Sessi ons
I N SENATE
April 9, 2009

Introduced by Sen. SCHNEI DERMAN -- read tw ce and ordered printed, and
when printed to be commtted to the Commttee on Codes -- commttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to anmend the civil practice law and rules, in relation to treat-
ing public and private defendants equally when considering the inpact
of collateral source paynents in tort clains for personal injury,
property danage or wongful death; to amend the general obligations
law, in relation to protecting parties to the settlenent of a tort
claimfromcertain unwarranted Ilien, reinbursement and subrogation
clainms; and to repeal certain provisions of the civil practice | aw and
rules relating to collateral source paynents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions (a) and (b) of section 4545 of the civil prac-
tice law and rul es are REPEALED.

S 2. Subdivision (c) of section 4545 of the <civil ©practice law and
rules, as added by chapter 220 of the |aws of 1986, is anended to read
as foll ows:

[(c)] (A Actions for personal injury, injury to property or wongful
deat h. In any action brought to recover damages for personal injury,
injury to property or wongful death, where the plaintiff seeks to
recover for the cost of nedical care, dental care, custodial care or

rehabilitation services, loss of wearnings or other economc |o0ss,
evi dence shall be adm ssible for consideration by the court to establish
that any such past or future cost or expense was or will, with reason-

abl e certainty, be replaced or indemmified, in whole or in part, from
any collateral source [such as insurance (], except for life insur-
ance[), social security (except those benefits provided under title
XVIIl of the social security act), workers' conpensation or enployee
benefit prograns (except such collateral sources entitled by law to

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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| iens against any recovery of the plaintiff)] AND THOSE PAYMENTS AS TO
VWH CH THERE | S A STATUTORY RI GHT OF REI MBURSEMENT. If the court finds
that any such cost or expense was or will, with reasonable certainty, be
repl aced or indemified fromany SUCH col | ateral source, it shall reduce
the anount of the award by such finding, m nus an anmobunt equal to the
prem uns paid by the plaintiff for such benefits for the two-year period
I mredi ately precedi ng the accrual of such action and minus an anount
equal to the projected future cost to the plaintiff of maintaining such
benefits. In order to find that any future cost or expense wll, wth
reasonable certainty, be replaced or indemified by the collatera

source, the court nmust find that the plaintiff is legally entitled to
the continued receipt of such collateral source, pursuant to a contract
or otherwi se enforceable agreenent, subject only to the continued
paynent of a premium and such other financial obligations as nay be
requi red by such agreenent. ANY COLLATERAL SOURCE DEDUCTI ON REQUI RED BY
THI'S SUBDI VI SI ON SHALL BE MADE BY THE TRI AL COURT AFTER THE RENDERI NG OF
THE JURY' S VERDI CT. THE PLAI NTI FF MAY PROVE H'S OR HER LOSSES AND
EXPENSES AT THE TRI AL | RRESPECTI VE OF WHETHER SUCH SUMS W LL LATER HAVE
TO BE DEDUCTED FROM THE PLAI NTI FF' S RECOVERY.

S 3. Subdivision (d) of section 4545 of the <civil ©practice law and
rules is relettered subdivision (b).

S 4. Subdivision (e) of rule 4111 of the civil practice |law and rul es
i s REPEALED.

S 5. Subdivision (f) of rule 4111 of the civil practice |aw and rul es,
as amended by chapter 100 of the laws of 1994, is relettered subdivision
(e) and anended to read as foll ows:

(e) Item zed verdict in certain actions. In an action brought to
recover danmages for personal injury, injury to property or w ongful
deat h, which is not subject to [subdivisions] SUBDIVISION (d) [and (e)]
of this rule, the court shall instruct the jury that if the jury finds a
verdi ct awardi ng danages, it shall in its verdict specify the applicable
el enents of special and general damages upon which the award i s based
and the anmount assigned to each elenment including, but not |imted to,
nmedi cal expenses, dental expenses, |oss of earnings, inpairnment of earn-
ing ability, and pain and suffering. Each el enent shall be further item
ized into anmpunts intended to conpensate for damages that have been
incurred prior to the verdict and anobunts intended to conpensate for
damages to be incurred in the future. In item zing amounts intended to
conpensate for future damages, the jury shall set forth the period of
years over which such anobunts are intended to provi de conpensation. In
actions in which article fifty-A or fifty-B of this chapter applies, in
conmputing said damages, the jury shall be instructed to award the ful
amount of future damages, as cal cul ated, without reduction to present
val ue.

S 6. Subdivision (b) of section 4213 of the civil practice | aw and
rul es, as separately anended by chapters 485 and 682 of the I|aws of
1986, is amended to read as foll ows:

(b) Form of decision. The decision of the court nay be oral or in
witing and shall state the facts it deenms essential. In [a nedical,
dental or podiatric malpractice action or in an action against a public
enpl oyer or a public enployee who is subject to indemification by a
public enployer wth respect to such action or both, as such terns are
defined in subdivision (b) of section forty-five hundred forty-five, for
personal injury or wongful death arising out of an injury sustained by
a public enployee while acting within the scope of his public enploynment
or duties, and in] any [other] action brought to recover damages for
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personal injury, injury to property, or wongful death, a decision
awar di ng damages shall specify the applicable elenents of special and
general damages upon which the award is based and the anpunt assigned to
each elenment, including but not Ilimted to nmedical expenses, dental
expenses, podiatric expenses, |loss of earnings, inpairnment of earning
ability, and pain and suffering. In a nedical, dental or podiatric malp-
ractice action, [and in any other action brought to recover damages for
personal injury, injury to property, or wongful death, each elenent
shall be further itemzed into amounts intended to conpensate for
damages whi ch have been incurred prior to the decision and anounts
intended to conpensate for danmges to be incurred in the future. In
item zing anounts intended to conpensate for future damages, the court
shall set forth the period of years over which such anmobunts are intended
to provide conpensation. In conputing said danages, the court shall
award the full amount of future danmages, as calculated, wthout
reduction to present value] COMVENCED ON OR AFTER JULY TVENTY-SI XTH, TWO
THOUSAND THREE, THE COURT' S DECI SI ON AS TO FUTURE DAMAGES SHALL BE | TEM
| ZED | N ACCORDANCE W TH SUBDI VI SI ON (D) OF RULE FORTY- ONE HUNDRED ELEVEN
OF TH S CHAPTER. I N ANY ACTI ON BROUGHT TO RECOVER DAMAGES FOR PERSONAL
I NJURY, | NJURY TO PROPERTY OR WRONGFUL DEATH, OTHER THAN A MEDI CAL,
DENTAL OR PODI ATRI C MALPRACTI CE ACTI ON COWWENCED ON OR AFTER JULY TVEEN-
TY-SI XTH, TWDO THOUSAND THREE, THE COURT'S DECI SION AS TO FUTURE DAMAGES
SHALL BE | TEM ZED | N ACCORDANCE W TH SUBDI VI SION (E) OF RULE FORTY- ONE
HUNDRED ELEVEN OF THI S CHAPTER

S 7. Section 5-101 of the general obligations |law is anended by addi ng
a new subdivision 4 to read as foll ows:

4. AS USED I N SECTION 5-335 OF TH'S ARTI CLE, THE TERM "BENEFI T PROVI D-
ER' MEANS ANY | NSURER, HEALTH MAI NTENANCE ORGANI ZATI ON, HEALTH BENEFIT
PLAN, PREFERRED PROVI DER ORGAN ZATI ON, EMPLOYEE BENEFI T PLAN OR OTHER
ENTITY WH CH PROVIDES FOR PAYMENT OR REIMBURSEMENT OF HEALTH CARE
EXPENSES, HEALTH CARE SERVI CES, Dl SABILITY PAYMENTS, LOST WAGE PAYMENTS
OR ANY OTHER BENEFI TS UNDER A POLI CY OF | NSURANCE OR CONTRACT WTH AN
| NDI VI DUAL OR GROUP.

S 8. The general obligations |law is anmended by addi ng a new section
5-335 to read as foll ows:

S 5-335. LIMTATION OF NON STATUTORY REI MBURSEMENT AND SUBROGATI ON
CLAIMS | N PERSONAL | NJURY AND WRONGFUL DEATH ACTI ONS. WHEN A PLAI NTI FF
SETTLES W TH ONE OR MORE DEFENDANTS | N AN ACTI ON FOR PERSONAL | NJURY,
MEDI CAL, DENTAL OR PODI ATRI C MALPRACTI CE, OR WRONGFUL DEATH, I T SHALL BE
CONCLUSI VELY PRESUMED THAT THE SETTLEMENT DOES NOT | NCLUDE ANY COVPEN-
SATI ON FOR THE COST OF HEALTH CARE SERVI CES, LOSS OF EARNINGS OR OTHER
ECONOM C LOSS TO THE EXTENT THOSE LOSSES OR EXPENSES HAVE BEEN OR ARE
OBLI GATED TO BE PAI D OR REI MBURSED BY A BENEFI T PROVI DER, EXCEPT FOR
THOSE PAYMENTS AS TO WHICH THERE IS A STATUTORY RI GHT OF RElI MBURSEMENT.
BY ENTERI NG | NTO ANY SUCH SETTLEMENT, A PLAI NTI FF SHALL NOT BE DEEMED TO
HAVE TAKEN AN ACTI ON | N DEROGATI ON OF ANY NON STATUTORY RIGHT OF ANY
BENEFI T PROVIDER THAT PAID OR IS OBLIGATED TO PAY THOSE LOSSES OR
EXPENSES; NOR SHALL A PLAINTI FF'S ENTRY | NTO SUCH SETTLEMENT CONSTI TUTE
A VIOLATION OF ANY CONTRACT BETWEEN THE PLAI NTI FF AND SUCH BENEFI T
PROVI DER. EXCEPT WHERE THERE IS A STATUTORY RI GHT OF RElI MBURSEMENT, NO
PARTY ENTERI NG | NTO SUCH A SETTLEMENT SHALL BE SUBJECT TO A SUBROGATI ON
CLAIM OR CLAI M FOR REI MBURSEMENT BY A BENEFI T PROVIDER, AND A BENEFIT
PROVI DER SHALL HAVE NO LIEN OR RI GHT OF SUBROGATI ON OR REI MBURSEMENT
AGAI NST SUCH SETTLI NG PARTY, W TH RESPECT TO THOSE LOSSES OR EXPENSES
THAT HAVE BEEN OR ARE OBLI GATED TO BE PAI D OR REI MBURSED BY SAI D BENEFI T
PROVI DER.



~NoOo o~ WNE

S. 4080--A 4

S 9. This act shall take effect i mediately and shall apply to all
actions and proceedi ngs cormenced on or after such date; provided,
however, that sections four through eight of this act shall also apply
to any action or proceedi ng which was comenced prior to such effective
date where, as of such date, either (a) a trial of the issues has not
yet conmenced, or (b) the parties have not yet entered into a stipu-
 ati on of settlenent.



