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STATE OF NEW YORK

3909
2009- 2010 Regul ar Sessi ons
I N SENATE
April 3, 2009

Introduced by Sen. DUANE -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health Iaw and the insurance law, in relation
to clarifying the grounds for an external appeal based on nedica
necessity

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and intent. Wiere there is a sound
nmedical and scientific basis for a health care service or procedure, a
patient should not be denied access to that care.

This legislation provides, in the external appeal process, that, where
a health care plan denies coverage on grounds of "nedical necessity",
the insured shall have the opportunity to denonstrate, through his or
her health care professional, based on applicable nmedical and scientific
evi dence, the patient's nmedical record, and any other patient inform-
tion, that the proposed health service or treatnment is likely to be nore
beneficial than any standard treatnent or treatnents for the patient's
condition or disease.

This | egislation does not require a health care plan to cover any
health care service or treatnent that would not otherw se be a covered
benefit for the insured.

S 2. Subparagraph (A) of paragraph (d) of subdivision 2 of section
4914 of the public health |aw, as added by chapter 586 of the | aws of
1998, is amended to read as foll ows:

(A) MEDI CAL NECESSI TY. For external appeals requested pursuant to
paragraph (a) of subdivision two of section forty-nine hundred ten of
this title, the external appeal agent shall review the utilization
review agent's final adverse determ nation and, in accordance with the
provisions of this title, shall make a determ nation as to whether the
health care plan acted reasonably and with sound nedi cal judgnment and in
the best interest of the patient. Wen the external appeal agent nakes
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its determination, it shall consider the clinical standards of the plan,
the information provided concerning the patient, the attending [physi-
ci an's] HEALTH CARE PROFESSI ONAL' S recomendati on, and appli cabl e gener-
ally accepted practice guidelines devel oped by the federal governnent,
nati onal or professional [nedical] societies, boards and associations.
VHERE APPLI CABLE, THE APPEAL SHALL BE GRANTED I F, AND TO THE EXTENT, THE
EXTERNAL APPEAL AGENT DETERM NES, UPON REVI EW OF THE APPLI CABLE MEDI CAL
AND SClI ENTI FI C EVI DENCE, THE PATIENT'S MEDI CAL RECORD, AND ANY OTHER
PERTI NENT | NFORMVATI ON, THAT THE PROPOSED HEALTH SERVI CE OR TREATMENT | S
LI KELY TO BE MORE BENEFI Cl AL THAN ANY STANDARD TREATMENT OR TREATMENTS
FOR THE PATI ENT'S CONDI TI ON OR DI SEASE OR NO TREATMENT; |F THE SPECI FI C
HEALTH SERVI CE OR TREATMENT RECOMVENDED BY THE HEALTH CARE PROFESSI ONAL
WOULD NOT OTHERW SE BE EXCLUDED FROM COVERAGE UNDER THE POLI CY ON
GROUNDS OTHER THAN MEDI CAL NECESSI TY.

Provi ded that such determ nation shall

(i) be conducted only by one or a greater odd nunmber of clinical peer
revi ewers,

(ii) be acconpanied by a notice of appeal determ nation which shal
i nclude the reasons for the determ nation; provided, however, that where
the final adverse determ nation is upheld on appeal, the notice shal
include the clinical rationale, if any, for such determ nation,

(ii1) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan,

(iv) be binding on the plan and the enrollee, and

(v) be adnmissible in any court proceeding.

S 3. Subparagraph (A) of paragraph 4 of subsection (b) of section 4914
of the insurance |law, as added by chapter 586 of the laws of 1998, s
amended to read as foll ows:

(A) MEDI CAL NECESSITY. For external appeals requested pursuant to
par agr aph one of subsection (b) of section four thousand nine hundred
ten of this title, the external appeal agent shall review the utiliza-
tion review agent's final adverse deternmination and, in accordance wth
the provisions of this title, shall make a determi nation as to whether
the health care plan acted reasonably and with sound nedical judgnent
and in the best interest of the patient. Wen the external appeal agent
makes its determnation, it shall consider the clinical standards of the
plan, the information provided concerning the patient, the attending
[ physician's] HEALTH CARE PROFESSI ONAL' S reconmendati on, applicabl e and
general ly accepted practice guidelines devel oped by the federal govern-
nment, national or professional [nedical] societies, boards and associ -
ations. WHERE APPLI CABLE, THE APPEAL SHALL BE GRANTED I|F, AND TO THE
EXTENT, THE EXTERNAL APPEAL AGENT DETERM NES, UPON REVI EW OF THE APPLI -
CABLE MEDI CAL AND SClI ENTI FI C EVI DENCE, THE PATI ENT' S MEDI CAL RECORD, AND
ANY OTHER PERTI NENT | NFORMATI ON, THAT THE PROPOSED HEALTH SERVICE OR
TREATMENT | S LI KELY TO BE MORE BENEFI Cl AL THAN ANY STANDARD TREATMENT OR
TREATMENTS FOR THE PATIENT'S CONDI TI ON OR DI SEASE OR NO TREATMENT; | F
THE SPECI FI C HEALTH SERVI CE OR TREATMENT RECOMMVENDED BY THE HEALTH CARE
PROFESSI ONAL  WOULD NOT OTHERW SE BE EXCLUDED FROM COVERAGE UNDER THE
POLI CY ON GROUNDS OTHER THAN MEDI CAL NECESSITY. Provided that such
determ nation shal |

(i) be conducted only by one or a greater odd nunber of clinical peer
revi ewers,

(ii) be acconpanied by a notice of appeal determ nation which shal
i nclude the reasons for the determ nation; provided, however, that where
the final adverse determ nation is upheld on appeal, the notice shal
include the clinical rationale, if any, for such determ nation,
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(ii1) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan,

(iv) be binding on the plan and the insured, and

(v) be adnmissible in any court proceeding.

S 4. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



