Co~NOoOUI~,WNE

STATE OF NEW YORK

3487
2009- 2010 Regul ar Sessi ons
I N SENATE
March 20, 2009

Introduced by Sen. HUNTLEY -- (at request of the Departnent of Mental

Hygi ene) -- read twi ce and ordered printed, and when printed to be
committed to the Committee on Mental Health and Devel opnental Disabil -
ities

AN ACT to amend the nental hygiene law, in relation to restraint of
individuals in facilities under the jurisdiction of the office of
mental health

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision (a) of section 33.04 of the nental hygiene |aw,
as added by chapter 779 of the laws of 1977 and such as section as
renunbered by chapter 334 of the |law of 1980, is anended to read as
fol | ows:

(a) As used in this section, "restraint” means the use of an apparatus
on a patient which prevents the free novenent of both arns or both |egs
or which totally immbilizes such patient, and which the patient is
unabl e to renove easily, PROVIDED, HONEVER, THAT RESTRAINT I N FACILITIES
LI CENSED OR OPERATED BY THE OFFI CE OF MENTAL HEALTH SHALL BE AUTHORI ZED
AND | MPLEMENTED | N ACCORDANCE W TH SECTI ON 33.06 OF THI S ARTI CLE, WH CH
SHALL FULLY SUPERSEDE THE PROVISIONS OF THHS SECTION WTH RESPECT TO
SUCH FACI LI TI ES.

S 2. The nmental hygiene |law is anended by addi ng a new section 33.06
to read as foll ows:

S 33. 06 RESTRAI NT AND SECLUSION IN FACILITIES LICENSED OR OPERATED BY
THE OFFI CE OF MENTAL HEALTH.

(A) APPLICABILITY. TH S SECTI ON SHALL APPLY TO HOSPI TALS AND RESI DEN-
TI AL TREATMENT FACI LI TIES FOR CH LDREN AND YOUTH, AS BOTH TERMS ARE
DEFI NED I N SECTI ON 1.03 OF TH S CHAPTER, AND SECURE TREATMENT FACI LI TI ES
AS DEFI NED I N SECTI ON 10.03 OF TH S CHAPTER, THAT ARE CERTI FI ED OR OPER-
ATED BY THE OFFI CE OF MENTAL HEALTH. UNLESS SPECI FI CALLY AUTHORI ZED I N
REGULATI ONS ESTABLI SHI NG ANY OTHER PROGRAM CATEGORY GOVERNED BY THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OFFICE OF MENTAL HEALTH, THE USE OF RESTRAINT OR SECLUSION IS NOT
PERM TTED.

(B) DEFINITIONS. FOR PURPOSES OF THI S SECTI ON:

(1) "DRUG USED AS A RESTRAINT" MEANS THE USE OF A DRUG OR MEDI CATI ON
AS A RESTRICTION TO MANAGE A PATIENT'S BEHAVIOR OR RESTRICT H S/ HER
FREEDOM OF MOVEMENT, THAT IS NOT A STANDARD TREATMENT OR DOSACGE FOR THE
PATI ENT' S MEDI CAL OR PSYCHI ATRI C CONDI TI ON, PROVI DED, HOWNEVER, THAT THE
USE OF MEDI CATI ON TO COVPLETELY | MMOBI LI ZE A PATI ENT IS PROH BI TED.

(2) "MECHANI CAL RESTRAI NT" MEANS AN APPARATUS WHI CH RESTRI CTS AN | NDI -
VI DUAL' S MOVEMENT OF THE HEAD, LI MBS OR BODY, AND WH CH THE | NDI VI DUAL
'S UNABLE TO REMOVE.

(3) "MANUAL RESTRAI NT" MEANS A PHYSICAL METHOD USED TO RESTRICT A
PERSON' S FREEDOM OF MOVEMENT OR NORVAL ACCESS TO H S OR HER BODY.

(4) "RESTRAI NT" MEANS A PHYSI CAL, PHARVACOLOGQ CAL, OR MECHANI CAL MEAS-
URE WHICH RESTRICTS AN INDIVIDUAL'S ABILITY TO FREELY MOVE H S OR HER
HEAD, LI MBS, OR BODY, AND MEANS AND | NCLUDES MECHANI CAL RESTRAI NT, MANU-
AL RESTRAI NT, AND DRUG USED AS A RESTRAI NT.

(5) "SECLUSI ON' MEANS THE | NVOLUNTARY PLACEMENT OF AN | NDI VI DUAL ALONE
IN A ROOM OR AREA FROM VHICH HE OR SHE | S PHYSI CALLY PREVENTED FROM
LEAVI NG OR FROM VWHI CH HE OR SHE REASONABLY BELI EVES THAT HE OR SHE WLL
BE PREVENTED FROM LEAVI NG, PROVI DED, HONEVER, | T SHALL NOT MEAN LOCKI NG
SECURING OR OITHERW SE RESTRI CTING A PERSON IN H' S OR HER ROOM DURI NG
OVERNI GHT SLEEPI NG HOURS, WHEN SUCH PERSON |S HELD, COW TTED OR
CONFI NED | N A SECURE TREATMENT FACI LI TY, AS DEFINED I N SECTI ON 10. 03 OF
TH S CHAPTER

(C) CONDI TI ONS FOR USE. RESTRAI NT AND SECLUSI ON ARE EMERGENCY SAFETY
| NTERVENTI ONS THAT SHALL BE USED ONLY WHEN NECESSARY TO PREVENT A
PATI ENT FROM SERI QUSLY | NJURI NG SELF OR OTHERS AND LESS RESTRICTI VE
TECHNI QUES HAVE BEEN DETERM NED TO BE | NEFFECTI VE.

(1) RESTRAINT OR SECLUSI ON SHALL NOT BE USED BY STAFF FOR THE PURPOSES
OF DI SC PLINE, RETALIATION, OR COERCI ON, FOR THE CONVEN ENCE OF STAFF,
TO SUBSTI TUTE FOR | NADEQUATE STAFFI NG OR AS A SUBSTI TUTE FOR TREATMENT
PROGRAMS.

(2) RESTRAINT SHALL BE PERFORMED | N ACCORDANCE W TH SAFE AND APPROPRI -
ATE RESTRAI NI NG TECHNI QUES DETERM NED BY THE COWM SSI ONER TO BE CONSI ST-
ENT W TH EVI DENCE BASED PRACTI CES. THE ONLY PERM SSI BLE FORMS OF MECHAN-
| CAL RESTRAI NT SHALL BE THOSE DEVI CES WHI CH HAVE BEEN AUTHORI ZED BY THE
COW SSI ONER.

(D) ORDERS FOR RESTRAI NT OR SECLUSI ON. RESTRAI NT OR SECLUSI ON SHALL BE
EFFECTED ONLY BY WRI TTEN CRDER OF A PHYSI Cl AN, BASED ON THE RESULTS OF A
FACE- TO- FACE EXAM NATI ON OF THE PATI ENT BY THE PHYSI Cl AN, AND SHALL BE
LIMTED | N DURATI ON | N ACCORDANCE W TH REGULATI ONS OF THE COWM SSI ONER,
PROVI DED, HOWEVER, THAT IN NO EVENT MAY AN ORDER FOR RESTRAI NT OR SECLU-
SI ON EXCEED TWD HOURS.

(E) INITIATION I N ABSENCE OF PHYSI CI AN. RESTRAI NT OR SECLUSI ON MAY BE
INITIATED IN THE ABSENCE OF A PHYSICIAN S WRI TTEN ORDER ONLY I N SI TU-
ATI ONS WHERE THE PATI ENT PRESENTS AN | MVEDI ATE DANGER TO SELF OR OTHERS
AND A PHYSICIAN IS NOT | MMEDI ATELY AVAI LABLE TO EXAM NE THE PATI ENT,
PROVI DED, HOWEVER, THAT THE RESTRAI NT OR SECLUSI ON MJUST BE I NI TI ATED AT
THE DI RECTION OF A REG STERED PROFESSI ONAL NURSE OR NURSE PRACTI TI ONER
LI CENSED PURSUANT TO ARTI CLE ONE HUNDRED THI RTY-NINE OF THE EDUCATI ON
LAW OR IN THE ABSENCE OF SUCH NURSE, AT THE DI RECTI ON OF THE SEN OR
STAFF MEMBER OF THE STAFF WHO ARE PRESENT.

(1) THE NURSE OR SENI CR STAFF MEMBER SHALL CAUSE A PHYSICIAN TO BE
| MVEDI ATELY SUMMONED; | F THE PHYSI Cl AN CANNOT REASONABLY ARRI VE ON SI TE
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W THI N TEN M NUTES TO ASSESS THE PATI ENT AND WRI TE AN ORDER, HE OR SHE
MAY | SSUE A TELEPHONE ORDER TO | NI TI ATE THE RESTRAI NT OR SECLUSI ON;

(2) THE NURSE OR SENIOR STAFF MEMBER SHALL NOTE I N THE PATI ENT' S
RECORD THE TI ME OF THE CALL, THE NAME OF THE PERSON MAKI NG THE CALL, THE
NAME OF THE PHYSI Cl AN CONTACTED WHO GAVE THE TELEPHONE ORDER, AND THE
NAME OF THE PERSON WHO | NI TI ATED THE RESTRAI NT OR SECLUSI ON,;

(3) PENDING THE ARRIVAL OF THE PHYSI Cl AN, THE PATI ENT SHALL BE KEPT
UNDER CONSTANT SUPERVI SI ON;

(4) I'F THE PHYSI Cl AN DOES NOT ARRIVE WTHI N THIRTY M NUTES OF BEING
SUMMONED,  THE NURSE OR SENI OR STAFF MEMBER SHALL RECORD ANY SUCH DELAY
I N THE PATIENT' S CLI Nl CAL RECORD AND ALSO PLACE | NTO THE PATIENT' S CLI N
| CAL RECORD A WRI TTEN DESCRI PTI ON OF THE FACTS JUSTI FYI NG THE EMERGENCY
| NTERVENTI ON, WHI CH SHALL SPECI FY THE NATURE OF THE | NTERVENTI ON AND ANY
CONDI TIONS FOR MAINTAINING | T UNTIL THE ARRI VAL OF THE PHYSI Cl AN, THE
REASONS WHY LESS RESTRI CTlI VE FORMS OF RESTRAINT OR SECLUSION WERE NOT
USED, AND A DESCRIPTION OF THE STEPS TAKEN TO ENSURE THE PATI ENT' S
COVFORT AND SAFETY;

(5) UPON ARRIVAL, SUCH PHYSICIAN MJST | MVEDI ATELY CONDUCT A
FACE- TO- FACE EXAM NATI ON OF THE PATI ENT, | N ACCORDANCE W TH APPLI CABLE
FEDERAL AND STATE REGULATI ONS, AND AUTHENTI CATE THE TELEPHONE ORDER IN
VRI TI NG AND

(6) THE PHYSICIAN SHALL PLACE IN THE CLI NI CAL RECORD AN EXPLANATI ON
FOR ANY SUCH DELAY, PROVI DED, HOAEVER, THAT I N NO EVENT SHALL THE DELAY
EXTEND BEYOND ONE HOUR AFTER THE | NI TI ATI ON OF THE | NTERVENTI ON.

(F) DURING THE TI ME THAT A PATIENT IS I N RESTRAI NT OR SECLUSI ON, HE OR
SHE SHALL BE MONI TORED TO SEE THAT HI S OR HER PHYSI CAL NEEDS, COVFORT,
AND SAFETY ARE PROPERLY CARED FOR.

(1) AN ASSESSMENT OF THE PATIENT'S CONDI TI ON SHALL BE MADE AT LEAST
ONCE EVERY THI RTY M NUTES OR AT MORE FREQUENT | NTERVALS AS DI RECTED BY A
PHYSI Cl AN. THE ASSESSMENT SHALL BE RECORDED AND PLACED | N THE PATI ENT' S
FI LE.

(2) A PATIENT SHALL BE RELEASED FROM RESTRAI NT OR SECLUSI ON AS SOON AS
HE OR SHE NO LONGER PRESENTS AN I MM NENT RISK OF DANGER TO SELF OR
OTHERS. UNLESS A NURSE, DOCTOR, OR SENI OR STAFF MEMBER DETERM NES THAT A
PATI ENT | S OBVI QUSLY DANGEROUS, AN ATTEMPT SHOULD BE MADE TO RELEASE THE
PATI ENT EVERY THI RTY M NUTES.

(G REGULATIONS. THE COWM SSI ONER SHALL PROMULGATE REGULATI ONS TO
| MPLEMENT THE PROVI SIONS OF THI' S SECTI ON.

S 3. This act shall take effect on the sixtieth day after it shall
have becone a | aw



