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STATE OF NEW YORK

3468
2009- 2010 Regul ar Sessi ons
I N SENATE
March 19, 2009

Introduced by Sens. MORAHAN, VOLKER -- read twi ce and ordered printed,
and when printed to be conmtted to the Commttee on Social Services

AN ACT to anend the social services law, in relation to granting resi-
dents of adult homes, residences for adults, enriched housing programns
and assisted living prograns a cause of action to seek the appoi ntnent
of tenporary or permanent receivers of such residential prograns for
adul ts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 461-c of the social services |law is anended by
addi ng a new subdivision 10 to read as foll ows:

10. (A) AS A MEANS OF PROTECTI NG THE HEALTH, SAFETY AND WELFARE OF A
RESI DENT OR RESIDENTS OF AN ADULT HOVE, RESI DENCE FOR ADULTS, ENRI CHED
HOUSI NG PROGRAM OR ASSI STED LI VI NG PROGRAM SUCH RESI DENT OR RESI DENTS
MAY SEEK JUDI Cl AL RELIEF. I N ADDI TI ON TO OTHER FORMS OF RELI EF AVAI LABLE
UNDER THI S ARTI CLE, A RESI DENT OR RESI DENTS OF AN ADULT HOVE, RESI DENCE
FOR ADULTS, ENRI CHED HOUSI NG PROGRAM OR ASSI STED LIVING FAC LITY MAY
SEEK EQUI TABLE RELI EF FROM A COURT, | NCLUDI NG BUT NOT LIMTED TO, THE
APPO NTMENT OF A TEMPORARY OR PERMANENT RECElI VER. A RESIDENT OR RESI-
DENTS OF AN ADULT HOVE, RESI DENCE FOR ADULTS, ENRI CHED HOUSI NG PROGRAM
OR ASSI STED LI VING PROGRAM OR H'S, HER OR THEIR REPRESENTATIVE MNAY
COMWENCE AN ACTION IN THE SUPREME COURT OF THE COUNTY I N WH CH THE
FACILITY | S LOCATED TO SEEK THE APPO NTMENT OF A TEMPORARY OR PERMVANENT
RECEI VER.

(B) UPON THE COWVWENCEMENT OF AN ACTI ON PURSUANT TO PARAGRAPH (A) OF
THI'S SUBDI VI SI ON, THE COWM SSI ONER OF HEALTH SHALL BE SERVED AND d VEN
THE OPPORTUNITY TO JON AS A PARTY TO THE ACTION. I N ADDI TI ON TO OTHER
METHODS OF SERVI CE AUTHORI ZED BY LAW SERVI CE UPON SUCH COWM SSI ONER MAY
BE EFFECTUATED AT THE COM SSIONER' S OFFICE IN THE CTY OF NEW YORK
FAl LURE OF THE COW SSI ONER OF HEALTH TO JO N AN ACTI ON FOR THE APPQO NT-
MENT OF A RECEIVER SHALL NOT BE AN | MPEDI MENT TO THE ACTI ON. ON THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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RETURN OF SUCH ACTI ON, DETERM NATION OF THE PROCEEDING TO APPO NT A
RECEI VER SHALL HAVE PRECEDENCE OVER EVERY OTHER BUSI NESS OF THE COURT
UNLESS THE COURT SHALL FI ND THAT SOVE OTHER PENDI NG PROCEEDI NG,  HAVI NG
SI' M LAR STATUTORY PRECEDENCE, SHALL HAVE PRI ORI TY. THE COURT NMAY CONDUCT
A  HEARI NG AT WH CH ALL | NTERESTED PARTI ES SHALL HAVE THE OPPORTUNI TY TO
PRESENT EVI DENCE PERTAI NI NG TO THE APPLI CATION. | F THE COURT SHALL FIND
THAT CONDI TI ONS ENDANCGERI NG THE HEALTH, SAFETY OR WELFARE OF A RESI DENT
OR RESI DENTS EXI ST, THE COURT MAY MAKE AN ORDER GRANTI NG SUCH EQUI TABLE
RELIEF AS | T DEEMS NECESSARY, |INCLUDING BUT NOT LIMTED TO THE
APPO NTMENT OF A TEMPORARY OR PERVMANENT RECEI VER.

(© THE COURT APPO NTED RECEIVER SHALL OPERATE SUCH FACILITY IN
COWPLI ANCE W TH ALL OF THE APPLI CABLE LAWS, RULES AND REGULATI ONS OF THE
DEPARTMENT OF HEALTH, AND SHALL HAVE SUCH ADDI TI ONAL POWERS, AS APPROVED
BY THE COURT, AS SHALL BE NECESSARY TO SO OPERATE THE FACI LI TY. SUCH
RECEI VER SHALL DI SPOSE OF THE RENTS AND OTHER MONI ES DEPCSI TED WTH H' M
OR HER ACCORDI NG TO THE FOLLOW NG ORDER OF PRI ORI TY:

(1) CORRECTION OF VIOLATIONS OF THI' S CHAPTER AND THE RULES AND REGU
LATI ONS ADOPTED PURSUANT THERETO, AND EXPENDI TURES NECESSARY TO ENSURE
THAT THE HEALTH, SAFETY AND WELFARE OF THE RESI DENTS ARE PROTECTED.
UNTI L PAYMENT | N FULL FOR THE CORRECTI ON OF VI OLATI ONS AND REMOVAL OF
CONDI TI ONS ENDANCGERI NG THE HEALTH, SAFETY OR WELFARE HAVE BEEN MADE, NO
OTHER DI SBURSEMENTS SHALL BE PERM TTED, EXCEPT FOR FUEL BILLS, FIRE AND
LI ABI LI TY | NSURANCE, AND BI LLS FOR ORDI NARY REPAI RS AND MAI NTENANCE;

(2) PAYMENT OF A FEE FOR THE RECEI VER S SERVI CES;

(3) PAYMENT OF OUTSTANDI NG STATE, CI TY AND FEDERAL TAXES AND/ OR LI ENS;
AND

(4) PAYMENT TO THE OANERS OR PRI ME LESSORS OF RENT, AS DETERM NED BY
THE COURT PURSUANT TO PARAGRAPH (D) OF THI' S SUBDI VI SI ON.

(D) EXCEPT I N THE CASE WHERE THE RECEI VER | S ASSUM NG AN EXI STI NG BONA
FI DE ARM5 LENGTH LEASE, THE COURT SHALL DETERM NE A REASONABLE MONTHLY
RENTAL FOR THE FACILITY, BASED ON CONSIDERATI ON OF ALL APPROPRI ATE
FACTORS, | NCLUDI NG THE CONDI TI ON OF THE FACI LI TY. THE RENT AS DETERM NED
BY THE COURT SHALL BE PAID BY THE RECEIVER TO THE OMERS OR PRI ME
LESSORS FOR EACH MONTH THAT THE RECElIVERSH P REMAINS I N EFFECT, IF
MONI ES ARE REMAI NI NG AFTER MAKI NG THE EXPENDI TURES PRI ORI Tl ZED | N PARA-
GRAPH (C) OF THI'S SUBDI VI SI ON. NOTHI NG CONTAI NED I N THI S PARAGRAPH SHALL
BE CONSTRUED TO ALTER OR DIM NI SH ANY OBLI GATI ON THE OPERATOR MAY HAVE
UNDER ANY CURRENTLY VALI D LEASE. THE RECEI VER SHALL HAVE THE POWER TO
LET CONTRACTS FOR THE FACI LI TY OR TO I NCUR EXPENSES, PROVI DED THAT VWHERE
THE | NDIVIDUAL | TEMS OF REPAIRS, | MPROVEMENTS OR SUPPLI ES EXCEED THREE
THOUSAND DOLLARS, THE RECElI VER SHALL OBTAIN PRI CE QUOTATIONS FROM AT
LEAST THREE REPUTABLE SOURCES AND USE THE LEAST COSTLY SOURCE UNLESS
THERE |'S GOOD CAUSE NOT TO USE SUCH SOURCE, WH CH SHALL BE DOCUMENTED | N
VWRI TI NG BY THE RECEI VER. THE RECElI VER SHALL NOT BE REQUI RED TO FI LE ANY
BOND. HE OR SHE SHALL COLLECT | NCOM NG PAYMENTS FROM ALL SOURCES AND
APPLY THEM TO THE COSTS | NCURRED | N THE PERFORVANCE OF H'S OR HER FUNC
TIONS AS RECEIVER AFTER PAYMENT OF EXPENDI TURES FOR THE PRI ORI Tl ES
LI STED I N PARAGRAPH (C) OF THI'S SUBDI VI SI ON, THE RECEIVER SHALL HONOR
ALL EXI STI NG LEASES, MORTGAGES AND CHATTEL MORTGAGES THAT HAD PREVI QUSLY
BEEN UNDERTAKEN AS OBLI GATI ONS OF THE OMNERS OR OPERATORS OF THE FACI LI -
TY AND COWPENSATE THE OMNERS OF ANY GOODS HELD | N | NVENTORY FOR THOSE
GOCDS THAT HE OR SHE USES OR CAUSES TO BE USED BY RElI MBURSI NG THE COSTS
OF SUCH GOODS, EXCEPT THAT NO COMPENSATI ON SHALL BE MADE FOR ANY SUCH
GOCDS FOR WHI CH SUCH OMNERS HAVE ALREADY BEEN REI MBURSED.

(E) THE RECElI VER SHALL BE ENTI TLED TO SUCH FEE AND REI MBURSEMENT FOR
EXPENSES AS DETERM NED BY THE COURT, BASED UPON CONSI DERATI ON OF ALL
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APPROPRI ATE FACTORS RELATI NG TO THE OPERATION OF THE FACILITY, TO BE
PAID AS A CHARGE AGAI NST THE OPERATOR, NOT TO EXCEED THE FEES, COW S-
SI ONS AND NECESSARY EXPENSES AUTHORI ZED TO BE PAID TO RECEIVERS IN AN
ACTI ON TO FORECLOSE A MORTGAGE. THE RECEI VER SHALL NOTI FY THE PETI TI O\
ER OR PETITIONERS AND THE COURT OF ANY LIEN OR CONVEYANCE MADE | N
CONTEMPLATI ON OF RECElI VERSHI P W TH AN | NTENT TO REMOVE AN ASSET OF THE
FACILITY FROM THE JURI SDI CTI ON AND USE OF THE RECElI VER, OR TO HI NDER OR
DELAY THE RECEI VER IN THE EXECUTION OF HH S OR HER DUTIES. W TH RESPECT
TO ANY SUCH LIEN OR CONVEYANCE, THE PETI TI ONER OR PETI TI ONERS AND THE
RECEI VER SHALL HAVE AVAI LABLE ANY REMEDY AVAILABLE TO A TRUSTEE IN A
BANKRUPTCY PROCEEDI NG PURSUANT TO THE FEDERAL BANKRUPTCY ACT OR ANY
REMEDY AVAI LABLE TO A CREDI TOR | N A PROCEEDI NG PURSUANT TO ARTI CLE TEN-A
OF THE DEBTOR AND CREDI TOR LAW AND THE PETI TI ONER AND/ OR RECEI VER MAY
APPLY TO THE COURT TO HAVE SUCH LI EN OR CONVEYANCE SET ASI DE, OR TO HAVE
THE COURT MAKE ANY ORDER WHICH THE Cl RCUMSTANCES OF THE CASE MAY
REQUI RE.

(F) THE PROVI SI ONS OF PARAGRAPHS (F), (G AND (H) OF SuBDI VI SION FOUR
OF SECTI ON FOUR HUNDRED SI XTY-ONE-F OF THI'S TI TLE SHALL APPLY TO RECEI V-
ERSH PS COMMENCED UNDER THI' S SUBDI VI SI ON.

(G A RECEI VER APPO NTED PURSUANT TO THI' S SUBDI VI SI ON MAY SEEK PAYMENT
PURSUANT TO THE PROVI SI ONS OF SUBDI VI SI ON FI VE OF SECTI ON FOUR HUNDRED
SI XTY-ONE-F OF THI' S TI TLE.

(H WHEN A RECEI VER HAS BEEN APPO NTED, THE OPERATOR, OPERATOCRS,
ADM NI STRATOR AND/ OR MANAGEMENT OF THE FACI LI TY SHALL:

(1) | MVEDI ATELY TRANSFER ALL RECORDS CONCERNI NG OPERATION OF THE
FACI LI TY, | NCLUDI NG RESI DENT RECORDS, FACILITY BUSI NESS RECORDS AND ANY
OTHER RECORDS RELATED TO THE OPERATI ON OF THE FACI LI TY TO THE RECEI VER,

(2) BE BARRED FROM ACCESS TO THE FACILITY DURI NG THE TERM OF THE
RECEI VERSHI P; AND

(3) PROVI DE THE RECElI VER W TH ANY FUNDS RECElI VED BY THE OPERATOR FOR
THE OPERATI ON OF THE FACI LI TY.

(1) THE COURT SHALL DETERM NE AT THE TI ME OF THE APPO NTMVENT OF A
RECEI VER UNDER THI' S SUBDI VI SI ON THE CONDI TI ONS UPON WHI CH OR THE PERI OD
AFTER WH CH THE RECEI VERSHI P W LL TERM NATE. AT THE TI ME OF TERM NATI ON
OF THE RECElI VERSH P, THE RECEI VER SHALL RENDER A FULL AND COWPLETE
ACCOUNTI NG TO THE COURT AND SHALL DI SPOSE OF ANY PROFI T OR SURPLUS MONEY
AT THE DI RECTI ON OF THE COURT.

(J) THE COURT MAY AWARD THE PREVAI LI NG PARTY I N AN ACTI ON FOR THE
APPO NTMENT OF A RECEI VER NECESSARY AND REASONABLE EXPENSES | NCURRED BY
OR ON BEHALF OF THE PARTY, | NCLUDI NG COSTS AND ATTORNEYS' FEES.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have become a law, provided that any rules and regul ati ons
necessary to inplenent the provisions of this act on its effective date
are authorized and directed to be conpleted on or before such date.



