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STATE OF NEW YORK

3412
2009- 2010 Regul ar Sessi ons
I N SENATE
March 18, 2009

I ntroduced by Sens. YOUNG, ALESI, LARKIN, MORAHAN, PADAVAN -- read tw ce
and ordered printed, and when printed to be commtted to the Commttee
on Codes

AN ACT to amend the penal law, in relation to aggravated sexua
of fenses; and to anend the crimnal procedure law, in relation to
yout hf ul of f ender st atus

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs (a), (b) and (c) of subdivision 1 of section
70.02 of +the penal |aw, paragraph (a) as anended by chapter 320 of the
| aws of 2006, paragraph (b) as separately anmended by chapters 764 and
765 of the |l aws of 2005 and paragraph (c) as anmended by chapter 7 of the
| aws of 2007, are amended to read as foll ows:

(a) Cdass B violent felony offenses: an attenpt to commt the class
A-1 felonies of nmurder in the second degree as defined in section
125. 25, kidnapping in the first degree as defined in section 135.25, and
arson in the first degree as defined in section 150.20; manslaughter in
the first degree as defined in section 125.20, aggravated mansl aughter
in the first degree as defined in section 125.22, rape in the first
degree as defined in section 130.35, crimnal sexual act in the first
degree as defined in section 130.50, aggravated sexual abuse in the
[first] SECOND degree as defined in section 130.70, course of sexua
conduct against a child in the first degree as defined in section
130. 75; assault in the first degree as defined in section 120.10,
ki dnapping in the second degree as defined in section 135.20, burglary
in the first degree as defined in section 140.30, arson in the second
degree as defined in section 150.15, robbery in the first degree as
defined in section 160.15, incest in the first degree as defined in
section 255.27, «crimnal possession of a weapon in the first degree as
defined in section 265.04, crimnal use of a firearmin the first degree
as defined in section 265.09, crimnal sale of a firearm in the first
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degree as defined in section 265.13, aggravated assault upon a police
of ficer or a peace officer as defined in section 120.11, gang assault in
the first degree as defined in section 120.07, intimdating a victim or
witness in the first degree as defined in section 215.17, hindering
prosecution of terrorismin the first degree as defined in section
490. 35, crimnal possession of a chem cal weapon or biol ogi cal weapon in
the second degree as defined in section 490.40, and crimnal use of a
chem cal weapon or biol ogi cal weapon in the third degree as defined in
section 490. 47.

(b) dass Cuviolent felony offenses: an attenpt to commt any of the
class B felonies set forth in paragraph (a); aggravated crimnally
negl i gent hom cide as defined in section 125.11, aggravated mansl aughter
in the second degree as defined in section 125.21, aggravated sexua
abuse in the [second] TH RD degree as defined in section 130.67, assault
on a peace officer, police officer, fireman or energency nedica
services professional as defined in section 120.08, gang assault in the
second degree as defined in section 120.06, burglary in the second
degree as defined in section 140.25, robbery in the second degree as
defined in section 160.10, crimnal possession of a weapon in the second
degree as defined in section 265.03, crimnal use of a firearm in the
second degree as defined in section 265.08, crimnal sale of a firearm
in the second degree as defined in section 265.12, crimnal sale of a
firearmwith the aid of a minor as defined in section 265.14, soliciting
or providing support for an act of terrorismin the first degree as
defined in section 490.15, hindering prosecution of terrorism in the
second degree as defined in section 490.30, and crimnal possession of a
chem cal weapon or biological weapon in the third degree as defined in
section 490. 37.

(c) Cass Dviolent felony offenses: an attenpt to conmt any of the
class C felonies set forth in paragraph (b); reckless assault of a child
as defined in section 120.02, assault in the second degree as defined in
section 120.05, nenacing a police officer or peace officer as defined in
section 120.18, stalking in the first degree, as defined in subdivision
one of section 120.60, rape in the second degree as defined in section
130.30, crimnal sexual act in the second degree as defined in section
130. 45, sexual abuse in the first degree as defined in section 130. 65,
course of sexual conduct against a child in the second degree as defined
in section 130.80, aggravated sexual abuse in the [third] FOURTH degree
as defined in section 130.66, facilitating a sex offense with a
controlled substance as defined in section 130.90, crimnal possession
of a weapon in the third degree as defined in subdivision five, six,
seven or eight of section 265.02, crimnal sale of a firearmin the
third degree as defined in section 265.11, intimdating a victim or
witness in the second degree as defined in section 215.16, soliciting or
providing support for an act of terrorism in the second degree as
defined in section 490.10, and nmaking a terroristic threat as defined in
section 490.20, falsely reporting an incident in the first degree as
defined in section 240.60, placing a false bonb or hazardous substance
in the first degree as defined in section 240.62, placing a false bonb
or hazardous substance in a sports stadiumor arena, nmass transportation
facility or enclosed shopping mnall as defined in section 240.63, and
aggravated unpernitted use of indoor pyrotechnics in the first degree as
defined in section 405.18.

S 2. The penal law is anended by adding three new sections 130. 36,
130.51 and 130.71 to read as foll ows:

S 130. 36 AGGRAVATED RAPE
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A MLE |S GQULTY OF AGGRAVATED RAPE WHEN HE ENGAGES | N SEXUAL | NTER-
COURSE WTH A FEMALE BY FORCI BLE COVPULSI ON AND WHEN, I N THE COURSE OF
THE COM SSION OF THE CRIME OR OF | MMEDI ATE FLI GHT THEREFROM HE OR
ANOTHER PARTI Cl PANT I N THE CRI MVE:

1. IS ARMED WTH A DEADLY WEAPON, OR

2. USES OR THREATENS THE USE OF A DANGEROUS | NSTRUMENT; OR

3. CAUSES PHYSICAL | NJURY TO ANY PERSON WHO IS NOT A PARTI Cl PANT I N
THE CRI ME; OR

4. DI SPLAYS WHAT APPEARS TO BE A FI REARM

AGGRAVATED RAPE |S A CLASS A-I1 FELONY.

S 130. 51 AGGRAVATED CRI M NAL SEXUAL ACT.

A PERSON | S GUILTY OF AGGRAVATED CRI M NAL SEXUAL ACT WHEN HE OR SHE
ENGAGES |IN ORAL SEXUAL CONDUCT OR ANAL SEXUAL CONDUCT W TH ANOTHER
PERSON BY FORCI BLE COMPULSI ON AND WHEN, | N THE COURSE OF THE COWM SSI ON
O THE CRIME OR OF |MVEDI ATE FLIGAT THEREFROM HE, SHE OR ANOTHER
PARTI Cl PANT | N THE CRI ME:

1. IS ARMED WTH A DEADLY WEAPON, OR

2. USES OR THREATENS THE USE OF A DANGEROUS | NSTRUMENT; OR

3. CAUSES PHYSI CAL | NJURY TO ANY PERSON WHO IS NOT A PARTICI PANT IN
THE CRI ME; OR

4. DI SPLAYS WHAT APPEARS TO BE A FI REARM

AGGRAVATED CRI M NAL SEXUAL ACT IS A CLASS A-11 FELONY.

S 130. 71 AGGRAVATED SEXUAL ABUSE | N THE FI RST DEGREE.

1. A PERSON IS GU LTY OF AGGRAVATED SEXUAL ABUSE I N THE FI RST DEGREE
VWHEN HE OR SHE | NSERTS A FI NGER OR FOREI GN OBJECT I N THE VAG NA, URETH
RA, PENIS OR RECTUM OF ANOTHER PERSON BY FORCI BLE COVPULSI ON CAUSI NG
PHYSI CAL | NJURY TO SUCH PERSON AND WHEN, | N THE COURSE OF THE COWM SSI ON
OF THE CRIME OR OF | MVEDI ATE FLIGHT THEREFROM HE, SHE OR ANOTHER
PARTI Cl PANT | N THE CRI ME:

(A) IS ARMED WTH A DEADLY WEAPON, OR

(B) USES OR THREATENS THE USE OF A DANGEROUS | NSTRUMENT; OR

(C) CAUSES PHYSI CAL | NJURY TO ANY PERSON WHO IS NOT A PARTI Cl PANT I N
THE CRI ME; OR

(D) DI SPLAYS WHAT APPEARS TO BE A FI REARM

2. CONDUCT PERFORMED FOR A VALI D MEDI CAL PURPOSE DOES NOT VI OLATE THE
PROVI SIONS OF THI' S SECTI ON.

AGGRAVATED SEXUAL ABUSE IN THE FI RST DEGREE | S A CLASS A-11 FELONY.

S 3. Section 130.65-a of the penal |aw, as added by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130. 65-a Aggravat ed sexual abuse in the [fourth] FIFTH degree.

1. A person is guilty of aggravated sexual abuse in the [fourth] FIFTH
degr ee when:

(a) He or she inserts a foreign object in the vagina, wurethra, penis
or rectum of another person and the other person is incapable of consent
by reason of sonme factor other than being | ess than seventeen years ol d;
or

(b) He or she inserts a finger in the vagina, urethra, penis or rectum
of anot her person causing physical injury to such person and such person
is incapable of consent by reason of some factor other than being |ess
t han seventeen years ol d.

2. Conduct performed for a valid nmedical purpose does not violate the
provi sions of this section.

Aggravated sexual abuse in the [fourth] FIFTH degree is a class E
f el ony.



Co~NOoOUIT~hWNE

S. 3412 4

S 4. Section 130.66 of the penal |aw, as added by chapter 181 of the
laws of 1996, subdivision 2 as added and subdivision 3 as renunbered by
chapter 1 of the laws of 2000, is anmended to read as foll ows:

S 130. 66 Aggravated sexual abuse in the [third] FOURTH degr ee.

1. A person is guilty of aggravated sexual abuse in the [third] FOURTH
degree when he inserts a foreign object in the vagina, urethra, penis or
rectum of anot her person:

(a) By forcible conpulsion; or

(b) When the other person is incapable of consent by reason of being
physi cal Iy hel pl ess; or

(c) Wien the other person is |less than el even years ol d.

2. A person is guilty of aggravated sexual abuse in the [third] FOURTH
degree when he or she inserts a foreign object in the vagina, urethra,
penis or rectum of another person causing physical injury to such person
and such person is incapable of consent by reason of being nentally
di sabl ed or nentally incapacitat ed.

3. Conduct performed for a valid nmedical purpose does not violate the
provi sions of this section.

Aggravated sexual abuse in the [third] FOURTH degree is a class D
f el ony.

S 5. Section 130.67 of the penal |aw, as added by chapter 450 of the
| aws of 1988, is anended to read as foll ows:

S 130. 67 Aggravated sexual abuse in the [second] TH RD degree.

1. A person is guilty of aggravated sexual abuse in the [second] TH RD
degree when he inserts a finger in the vagina, urethra, penis, or rectum
of anot her person causing physical injury to such person:

(a) By forcible conpulsion; or

(b) Wen the other person is incapable of consent by reason of being
physi cal Iy hel pl ess; or

(c) Wien the other person is |less than el even years ol d.

2. Conduct performed for a valid nmedical purpose does not violate the
provi sions of this section.

Aggravated sexual abuse in the [second] TH RD degree is a class C
f el ony.

S 6. Section 130.70 of the penal |aw, as anended by chapter 450 of the
| aws of 1988, is anended to read as foll ows:

S 130. 70 Aggravated sexual abuse in the [first] SECOND degr ee.

1. A person is guilty of aggravated sexual abuse in the [first] SECOND
degree when he inserts a foreign object in the vagina, urethra, penis or
rectum of anot her person causing physical injury to such person:

(a) By forcible conpulsion; or

(b) When the other person is incapable of consent by reason of being
physi cal Iy hel pl ess; or

(c) Wien the other person is |ess than el even years ol d.

2. Conduct perforned for a valid nedical purpose does not violate the
provi sions of this section.

Aggr avat ed sexual abuse in the [first] SECOND degree is a class B
f el ony.

S 7. Subdivisions 2 and 3 of section 720.10 of the crimnal procedure
| aw, subdivision 2 as anmended by chapter 416 of the |laws of 1986, para-
graph (a) of subdivision 2 as anended by chapter 316 of the | aws of 2006
and subdivision 3 as amended by chapter 264 of the | aws of 2003, are
amended to read as foll ows:

2. "Eligible youth" neans a youth who is eligible to be found a
yout hful offender. Every youth is so eligible unless:
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(a) the conviction to be replaced by a youthful offender finding is
for (i) a class Al or class A-Il felony, or (ii) an arned felony as
defined in subdivision forty-one of section 1.20, except as provided in
subdivision three, or (iii) rape in the first degree, crimnal sexua
act in the first degree, or aggravated sexual abuse IN THE SECOND
DEGREE, except as provided in subdivision three, or

(b) such youth has previously been convicted and sentenced for a felo-
ny, or

(c) such youth has previously been adjudicated a youthful offender
following conviction of a felony or has been adjudicated on or after
Sept enber first, nineteen hundred seventy-eight a juvenile delinquent
who commtted a designated felony act as defined in the famly court
act .

3. Notwi thstanding the provisions of subdivision twd, a youth who has
been convicted of an arnmed felony offense or of rape in the first
degree, crimnal sexual act in the first degree, or aggravated sexua
abuse IN THE SECOND DEGREE is an eligible youth if the court determ nes
that one or nore of the following factors exist: (i) mtigating circum
stances that bear directly wupon the manner in which the crinme was
commtted; or (ii) where the defendant was not the sole participant in
the crinme, the defendant's participation was relatively mnor although
not so mnor as to constitute a defense to the prosecution. Where the
court determnes that the eligible youth is a youthful offender, the
court shall make a statenment on the record of the reasons for its deter-
m nation, a transcript of which shall be forwarded to the state division
of crimnal justice services, to be kept in accordance wth the
provi sions of subdivision three of section eight hundred thirty-seven-a
of the executive |aw.

S 8. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw.



