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STATE OF NEW YORK

3316
2009- 2010 Regul ar Sessi ons
I N SENATE
March 16, 2009

Introduced by Sen. OPPENHEIMER -- read tw ce and ordered printed, and
when printed to be commtted to the Commttee on Consuner Protection

AN ACT to amend the agriculture and markets law, in relation to item
pricing

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The agriculture and narkets |law is anended by adding a new
section 214-i to read as foll ows:

S 214-1. | TEM PRICING 1. DECLARATI ON OF LEG SLATI VE FI NDI NGS AND
| NTENT. THE LEGQ SLATURE HEREBY FI NDS AND DECLARES THAT THERE |S TECH
NOLOGY UTI LI ZI NG A LASER SCANNI NG DEVI CE OFFERI NG NUMERQUS EFFI Cl ENCI ES
AND ECONOM ES TO THE OPERATI ON OF THE RETAIL FOOD | NDUSTRY, THE USE OF
VH CH MAY MAKE | T ECONOM CALLY ADVANTAGEQUS FOR RETAI L STORES TO REMOVE
PRI CE MARKI NGS ON | NDI VI DUAL GRCCERY | TEMS. THE LEGQ SLATURE FURTHER
FINDS THAT PRICE MARKING CONSTI TUTES AN | NDI SPENSABLE | NGREDI ENT TO A
CONSUMER S RI GHT TO ALL REASONABLE | NFORMATION |IN ORDER TO MAKE AN
| NFORMED PURCHASE CHO CE.

THEREFORE, THE LEG SLATURE DECLARES THAT REQUI RI NG | TEM PRI CE MARKI NG
| S NECESSARY TO PROTECT THE |INTEREST OF THE CONSUM NG PUBLIC, AND
FURTHER DECLARES THAT |IT IS IN THE PUBLI C | NTEREST TO PROMOTE USEFUL
TECHNOLOGY BY PERM TTING CONTINUED TESTING AND DEVELOPMENT OF THE
UNI VERSAL PRODUCT CODE CHECKOUT SYSTEM W THOUT THE REMOVAL OF | TEM PRI C-
ES.

IT IS THE INTENT OF TH S LEGQ SLATI ON TO ENSURE THAT CONSUMER GOODS
OFFERED FOR SALE | N NEW YORK STATE ARE CLEARLY, ADEQUATELY, AND ACCU
RATELY PRI CE MARKED.

2. DEFI NI TI ONS. THE FOLLOW NG TERMB SHALL HAVE THE FOLLOW NG MEAN-
I NGS FOR THE PURPCSE OF THI S SECTI ON:

A, "STOCK KEEPING UNIT" OR "UNIT" SHALL MEAN EACH CROUP OF | TEMS
OFFERED FOR SALE OF THE SAME BRAND NAME, QUANTI TY OF CONTENTS, RETAIL
PRI CE, AND VARI ETY WTHI N THE FOLLON NG CATEGORI ES:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD09145-01-9
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(1) FOOD, | NCLUDI NG ALL MATERI AL, SOLID, LIQUD OR M XED, WHETHER
SI MPLE OR COMPOUND, USED OR | NTENDED FOR CONSUMPTI ON BY HUVAN BEI NGS OR
DOVESTI C ANl MALS NORMVALLY KEPT AS HOUSEHOLD PETS AND ALL SUBSTANCES OR
I NGREDI ENTS TO BE ADDED THERETO FOR ANY PURPGCSE;

(rn) NAPKI' NS, FACI AL TI SSUES, TO LET TI SSUES, PAPER TOWELI NG AND ANY
DI SPOSABLE WRAPPI NG OR CONTAI NER FOR THE STORAGE, HANDLI NG, SERVING OR
DI SPOSAL OF FOOD;

(1'1'l) DETERGENTS, SOAPS AND OTHER CLEANSI NG AGENTS; AND

(1'V)  NON- PRESCRI PTI ON DRUGS, FEM NI NE HYd ENE PRODUCTS AND HEALTH AND
BEAUTY Al DS.

B. "STOCK KEEPING |TEM OR "I TEM' SHALL MEAN EACH | TEM OF A STOCK
KEEPI NG UNI T OFFERED FOR SALE.

C. "RETAIL STORE" SHALL MEAN A STORE SELLI NG STOCK KEEPING UNITS AT
RETAIL. A STORE WHICH I S NOT OPEN TO THE GENERAL PUBLI C BUT I S RESERVED
FOR USE BY |TS MEMBERS SHALL COVE W THI N THE PROVI SI ONS OF THI S DEFI -
NI TI ON UNLESS THE MEMBERS MUST PAY A DI RECT FEE TO THE STORE TO QUALIFY
FOR MEMBERSH P AND THE STORE IS NOTI' REQUI RED TO COLLECT SALES TAX ON
TRANSACTI ONS W TH MEMBERS. PURSUANT TO THIS SECTION, A RETAIL STORE
SHALL NOT | NCLUDE ANY STORE WH CH:

(1) HAS AS | TS ONLY FULL-TI ME EMPLOYEE THE OMNER THERECOF, OR THE
PARENT, SPOUSE OR CH LD OF THE OMNER, AND | N ADDI TI ON THERETO NOT MORE
THAN TWO FULL-TI ME EMPLOYEES; OR

(rn) HAD ANNUAL GROSS SALES OF STOCK KEEPING UNI TS | N THE PREVI QUS
CALENDAR YEAR OF LESS THAN THREE M LLION DOLLARS, UNLESS THE RETAIL
STORE 1S PART OF A NETWORK OF SUBSI DI ARI ES, AFFI LI ATES OR OTHER MEMBER
STORES, UNDER DI RECT OR | NDI RECT COMMON CONTROL, WHICH AS A GROUP, HAD
ANNUAL GROSS SALES OF STOCK KEEPI NG | TEMS | N THE PREVI QUS CALENDAR YEAR
OF THREE M LLI ON DOLLARS OR MORE; OR

(1'1'1) ENGAGES PRIMARILY IN THE SALE OF FOOD FOR CONSUMPTION ON THE
PREM SES OR |IN A SPECI ALTY TRADE WH CH THE COW SSI ONER DETERM NES, BY
REGULATI ON, WOULD BE | NAPPROPRI ATE FOR | TEM PRI CI NG

D. "ITEM PRI CE" SHALL MEAN THE TAG STAMP OR MARK AFFI XED TO A STOCK
KEEPING |TEM WH CH SETS FORTH, | N ARABI C NUMERALS, THE RETAIL PRI CE
THERECF.

E. "ADVERTI SED PRI CE" SHALL MEAN THE PRICE OF A STOCK KEEPING UN T
VWHCH A RETAIL STORE HAS CAUSED TO BE DI SSEM NATED BY MEANS OF PROMO-
TI ONAL METHODS SUCH AS AN | N- STORE SI GN, NEWBPAPER, Cl RCULAR, TELEVI SI ON
OR RADI O ADVERTI SI NG

F. "SHELF PRI CE" SHALL MEAN THE TAG OR SI GN PLACED BY AN AUTHORI ZED
PERSON AT EACH PO NT OF DI SPLAY OF A STOCK KEEPI NG UNI' T, WH CH CLEARLY
SETS FORTH THE RETAIL PRI CE OF THE STOCK KEEPI NG | TEM5 W THI N THAT STOCK
KEEPI NG UNI T.

G "SALE PRI CE'" SHALL MEAN THE PRI CE OF STOCK KEEPI NG | TEMS OFFERED ON
SALE I'N GOOD FAI TH AT A PRI CE BELOW THE PRI CE FOR VWH CH SUCH STOCK KEEP-
I NG | TEM5 ARE USUALLY SCLD IN THE RETAIL STORE, FOR A STATED PERIOD OF
TI ME NOT TO EXCEED SEVEN DAYS.

H. " COVPUTER- ASSI STED CHECKOQUT SYSTEM' SHALL MEAN ANY ELECTRONI C
DEVI CE, COMPUTER SYSTEM OR MACH NE WHICH DETERM NES OR | NDI CATES THE
SELLING PRICE OF A STOCK KEEPING I TEM BY | NTERPRETI NG | TS UNI VERSAL
PRODUCT CODE, OR AN | N- HOUSE PRODUCT CODE, OR BY USE OF I TS PRICE LOCK-
UP FUNCTI ON.

. "PRICE LOOK-UP FUNCTI ON' SHALL MEAN THE CAPABI LI TY OF ANY CHECKOUT
SYSTEM TO DETERM NE THE RETAIL PRI CE OF A STOCK KEEPI NG | TEM BY WAY OF
ENTRY | NTO THE SYSTEM OF A CODE NUMBER OR OTHER | NDI CATOR ASSIGNED TO
THAT |ITEM S STOCK KEEPING UNT BY THE RETAIL STORE OR BY WAY OF THE
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CHECKOUT OPERATOR S CONSULTATION OF A FILE MAI NTAINED AT THE PO NT OF

SALE.

J. "I NSPECTOR' SHALL MEAN AN AUTHORI ZED GOVERNMENT OFFI CI AL HAVI NG
THE JURI SDI CTI ON TO ENFORCE THE PROVI SIONS OF THI S SECTI ON.

3. | TEM PRI CI NG REQUI RED. A EVERY PERSON, FIRM PARTNERSH P,

CORPORATI ON OR ASSOCI ATI ON WHI CH SELLS, OFFERS FOR SALE OR EXPOSES FOR
SALE A STOCK KEEPING UNIT IN A RETAIL STORE, SHALL DI SCLOSE TO THE
CONSUMER THE | TEM PRI CE OF EACH STOCK KEEPI NG | TEM EXCEPT AS PROVI DED | N
PARAGRAPH B OF THI S SUBDI VI SI ON BY CAUSI NG THE | TEM PRI CE TO BE CONSPI C-
UOUSLY, CLEARLY AND PLAI NLY MARKED, STAMPED, TAGGED OR AFFI XED THERETO
B. STOCK KEEPING | TEM5S OF THE FOLLOWN NG STOCK KEEPI NG UNI TS NEED NOT
BE | TEM PRI CED AS PROVIDED IN THI S SUBDI VI SION PROVIDED THAT A SHELF
PRI CE AND A PRI CE LOOK- UP FUNCTI ON ARE MAI NTAI NED FOR SUCH STOCK KEEPI NG

) UNPACKAGED FRESH PRODUCE;
V)  UNPACKAGED FOOD OFFERED FOR SALE | N BULK;
V) FOOD SOLD FOR CONSUMPTI ON ON THE PREM SES;
V1) STOCK KEEPI NG | TEMS WHI CH ARE UNDER THREE CUBI C | NCHES I N Sl ZE,

| ]

(VI1) SNACK FOODS SUCH AS CAKES, GUM CANDI ES, CH PS AND NUTS OFFERED
FOR SALE I N SI NGLE PACKAGES AND WEI GHI NG FI VE QUNCES OR LESS;
I

(M11) CIGARETTES, Cl GARS, TOBACCO AND TOBACCO PRODUCTS;
(I1X) |ITEMS SOLD THROUGH A VENDI NG MACHI NE;
(X) | TEMS OFFERED AT A SALE PRI CE, PROVIDED THAT THE SALE PRICE AND

BEG NNl NG AND ENDI NG DATES OF THE SALES ARE CLEARLY | NDI CATED TO THE
CONSUMER BY CONSPI CUQUS SI GNS LOCATED AT OR NEAR THE DI SPLAY OF SUCH
| TEMS; AND

(XI') FROZEN FOOD PACKAGED I N PLASTI C OR POLYETHYLENE BAGS.

C. THE COW SSI ONER MAY PROMULGATE RULES AND REGULATI ONS AS HE OR SHE
DEEMS NECESSARY, TO ENSURE THAT UNI'T PRI CES, AS REQUI RED UNDER SECTI ON
TWO HUNDRED FOURTEEN-H OF THI S ARTI CLE, ARE OF ADEQUATE SI ZE, COLOR AND
LOCATI ON TO ENHANCE VI SI BI LI TY BY THE CONSUMER FOR THE UNI TS | NDI CATED
BY PARAGRAPH B OF THI S SUBDI VI SI ON.

4. PRI CE ACCURACY. NO RETAIL STORE SHALL CHARGE A RETAIL PRI CE FOR
ANY EXEMPT OR NON- EXEMPT STOCK KEEPI NG | TEM WHI CH EXCEEDS THE LONER OF
ANY | TEM SHELF, SALE OR ADVERTI SED PRI CE OF SUCH STOCK KEEPI NG | TEM

5.  ENFORCEMENT, | NSPECTI ON PROCEDURES. A. FOR ANY | NSPECTI ON UNDER
TH' S SECTI ON, THE STORE REPRESENTATI VE SHALL AFFORD THE | NSPECTOR ACCESS
TO THE TEST MODE OF THE CHECKOUT SYSTEM AND TO THE RETAI L PRI CE | NFORMA-
TI ON CONTAI NED I N A PRI CE LOOK- UP FUNCTI ON.

B. FOR THE PURPOSE OF DETERM NING A STORE'S COWLIANCE WTH THE
REQUI REMENTS OF SUBDI VI SION THREE OF THI S SECTI ON, AN | NSPECTI ON SHALL
BE CONDUCTED OF A SAMPLE OF NO LESS THAN FIFTY STOCK KEEPING UN TS
HOANEVER, |IN THE EVENT THE COWMM SSI ONER HAS RECEI VED A SPECI FI C WRI TTEN
COVPLAI NT, NO SUCH M NI MUM SAMPLE SHALL BE REQUI RED | N THE | NVESTI GATI ON
OF SAME.

C. IN A STORE WTH A LASER SCANNI NG OR OTHER COVPUTER ASSI STED CHECK-
QUT SYSTEM THE ENFORCI NG AGENT SHALL BE PERM TTED TO COMPARE THE | TEM
SHELF, SALE OR ADVERTI SED PRI CE ON ANY ONE OR MORE STOCK KEEPI NG | TEMS
SOLD I'N THE STORE, NOT TO EXCEED FI VE HUNDRED STOCK KEEPI NG | TEM5S AT ANY
ONE | NSPECTION, WTH THE PROGRAMVED COWPUTER PRICE. NO M NI MUM SAMPLE
SHALL BE REQUI RED FOR AN | NSPECTI ON FOR PRI CE ACCURACY. THE STORE SHALL
PROVI DE SUCH ACCESS TO THE COWUTER AS | S NECESSARY FOR THE ENFORCI NG
AGENT TO MAKE THE DETERM NATI ON.
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6. PENALTIES. A (I) THE FAILURE TO I TEM PRI CE THREE OR MORE STOCK
KEEPI NG | TEM5 OF A PARTI CULAR STOCK KEEPING UNT SHALL CONSTITUTE A
SI NGLE VI OLATI ON.

(1) ANY RETAIL STORE FOUND I N VI OLATI ON OF SUBDI VI SION THREE OF THI' S
SECTION SHALL BE SUBJECT TO THE FOLLOW NG PENALTI ES: FOR VI OLATI ONS
DI SCOVERED UPON THE FI RST I NSPECTION IN ANY TWELVE MONTH PERIOCD THE
STORE SHALL PAY A PENALTY OF FI FTY DOLLARS FOR EACH OF THE FI RST FOUR
VI OLATI ONS; ONE HUNDRED DOLLARS FOR EACH OF THE NEXT TWELVE VI OLATI ONS;
AND ONE HUNDRED FI FTY DOLLARS FOR EACH SUBSEQUENT VI OLATI ON, BUT I N NO
EVENT SHALL THE TOTAL PENALTY THEREFOR EXCEED FI VE THOUSAND DOLLARS. FOR
VI OLATI ONS DI SCOVERED UPON A SECOND OR SUBSEQUENT | NSPECTION I N ANY
TWELVE MONTH PERI OD, THE ABOVE PENALTI ES SHALL BE DOUBLED, W THOUT LI M -
TATION. EACH DAY A VIOLATION I'S CONTI NUED SHALL CONSTI TUTE A SEPARATE
VI OLATI ON.

B. IN THE EVENT THAT THE PROGRAMMED COVPUTER PRI CE EXCEEDS THE | TEM
SHELF, SALE OR ADVERTISED PRICE OF ANY STOCK KEEPING | TEM THE STORE
WLL BE SUBJECT TO THE FOLLOW NG PENALTI ES: FOR A VI OLATI ON OF SUBDI VI -
SION FOUR OF TH S SECTION, A PENALTY IN THE AMOUNT OF FI FTY DOLLARS PER
VI OLATI ON SHALL BE | MPOSED ON THE FI RST TWO PERCENT OF THE STOCK KEEPI NG
| TEMS COMPARED ROUNDED TO THE NEAREST WHOLE NUMBER;, ONE HUNDRED DOLLARS
PER VI OLATI ON FOR THE NEXT TWO PERCENT; TWO HUNDRED DOLLARS FOR THE NEXT
TWO PERCENT; AND THREE HUNDRED DOLLARS FOR EACH ADDI TI ONAL VI CLATI ON.
FOR VI OLATI ONS DI SCOVERED UPON A SECOND OR SUBSEQUENT | NSPECTION IN A
TWELVE MONTH PERI OD THE ABOVE PENALTI ES SHALL BE DOUBLED.

C. AN | NSPECTOR SHALL HAVE THE AUTHORI TY TO | SSUE A STOP- REMOVAL ORDER
WTH RESPECT TO ANY STOCK KEEPING | TEM DEVICE OR SYSTEM BEI NG USED,
HANDLED, SOLD, OFFERED FOR SALE OR EXPOSED FOR SALE IN VI OLATION OF TH S
SECTI ON.

(1) ANY STOP- REMOVAL ORDER | SSUED W TH RESPECT TO ANY STOCK KEEPI NG
ITEM SHALL BE IN WRITING SHALL LI ST THE VI OLATI ONS AND SHALL DI RECT
THAT ANY STOCK KEEPI NG | TEM I N VI CLATI ON SHALL NOT BE SCOLD, OFFERED FOR
SALE OR EXPOSED FOR SALE UNTI L THE VI OLATI ONS ARE CORRECTED.

(rn) ANY STOP- REMOVAL ORDER | SSUED W TH RESPECT TO ANY DEVI CE OR
SYSTEM SHALL BE I'N WRI TI NG AND SHALL LI ST THE VI CLATI ONS. SUCH STOP- RE-
MOVAL ORDER SHALL BE STAYED FOR UP TO TWO HOURS AFTER THE | NSPECTOR
PROVIDES THE WRITTEN STOP-REMOVAL ORDER TO THE RETAIL STORE PROVI DED
THAT, UNTIL THE VI OLATI ONS ARE CORRECTED, ElI THER: THE STOCK KEEPI NG
I TEMS VWH CH ARE AFFECTED BY THE VI OLATI ONS ARE NOT' SOLD, OFFERED FOR
SALE OR EXPCSED FOR SALE, OR SI GNS ARE POSTED CONSPI CUOUSLY AT OR NEAR
EACH CASH REG STER WHI CH CLEARLY DI SCLOSE TO STORE EMPLOYEES AND CONSUM
ERS VWH CH STOCK KEEPI NG | TEM5 ARE AFFECTED BY THE VI OLATI ONS AND THEI R
CORRECT PRI CES, AND THE RETAIL STORE ENSURES THAT CONSUMERS ARE CHARGED
THE CORRECT PRI CE.

D. VI OLATIONS OF THI S SECTI ON SHALL NOT BE SUBJECT TO THE PENALTI ES
SPECI FI ED | N SECTI ON FORTY-ONE OF TH S CHAPTER

7. JURISDICTION. A THE PROVISIONS OF TH'S SECTION AND THE REGJ-
LATI ONS PROMULGATED HEREUNDER MNAY BE ENFORCED BY THE DEPARTMENT OR BY
THE MUNI Cl PAL DI RECTOR OF A CONSUMER AFFAI RS OFFI CE AND) OR A MUNI Cl PAL
DI RECTOR OF WEIGHTS AND MEASURES. NOTW THSTANDI NG THE PROVI SI ONS OF
SECTI ON FORTY-FI VE OF TH S CHAPTER, ALL MONEYS COLLECTED HEREUNDER BY A
MUNI Cl PALI TY SHALL BE RETAI NED BY THE MUNI Cl PALITY. | N THE EVENT THAT A
MUNI Cl PALITY ELECTS TO ENFORCE TH S SECTION, | T SHALL G VE NOTI CE OF
SUCH I NTENTI ON TO THE COWM SSI ONER  VWHO, UPON RECEI PT THEREOF, WLL
DI RECT THAT THE DEPARTMENT'S |NSPECTIONS FOR COWLIANCE WTH TH S
SECTI ON BE DI SCONTI NUED | N SUCH MJUNI Cl PALI TY UNLESS AND UNTI L SUCH MUNI -
Cl PALITY G VES FURTHER NOTI CE THAT |I'T NO LONGER |INTENDS TO ENGAGE |IN



Co~NOoOUIT~hWNE

S. 3316 5

ENFORCEMENT OF THI'S SECTION. THE PROCEDURES SET FORTH | N PARAGRAPHS B
AND C OF THI S SUBDI VI SI ON SHALL BE APPLI CABLE TO MJNI Cl PAL ENFORCEMENT
OF THI' S SECTI ON.

B. EACH MUNICIPAL DI RECTOR OF A CONSUMER AFFAI RS OFFI CE AND/ OR A
MUNI Cl PAL DI RECTOR OF WEI GHTS AND MEASURES PERSONALLY, OR THROUGH HI S OR
HER AUTHORI ZED AGENTS, SHALL, UPON FI NDI NG A VI OLATI ON OF THE PROVI SI ONS
OF THI'S SECTION OR OF THE RULES AND REGULATI ONS PROVULGATED PURSUANT TO
THI'S SECTION, EXPEDI TIOUSLY CAUSE THE SAME TO BE CORRECTED OR SHALL
REFER THE MATTER TO THE ATTORNEY FOR THE MUNI Cl PALI TY, FOR COMVENCEMENT
O A CIVIL ACTION IN THE NAME OF THE MUNI Cl PALITY TO RECOVER A ClI VI L
PENALTY I N THE AMOUNTS PRESCRI BED BY THI S SECTI ON AND BY SECTIONS THI R-
TY-NINE AND FORTY OF THI S CHAPTER. A CAUSE OF ACTI ON FOR RECOVERY OF
SUCH PENALTY MAY BE RELEASED, SETTLED OR COVWROM SED BY THE MJUNI Cl PAL
DI RECTOR BEFORE THE MATTER |S REFERRED TO THE MUNI Cl PAL ATTORNEY OR
THEREAFTER BY SUCH ATTORNEY.

C. THE MUNI Cl PAL DI RECTOR MAY HOLD A HEARI NG TO DETERM NE WHETHER A
VI OLATION OF THE PROVI SIONS OF THI' S SECTI ON HAS OCCURRED. AT LEAST TWD
VEEKS WRI TTEN NOTI CE OF A HEARI NG SHALL BE SERVED EI THER PERSONALLY ON
THE INDIVIDUAL IN CHARGE OF THE PLACE OF BUSI NESS WHERE THE ALLEGED
VI OLATI ON OCCURRED OR BY CERTI FI ED OR REG STERED MAI L ADDRESSED TO SUCH
PLACE OF BUSI NESS. SUCH NOTI CE SHALL CONTAIN A CONCI SE STATEMENT OF THE
FACTS CONSTI TUTI NG THE ALLEGED VI OLATI ON AND SHALL SET FORTH THE DATE,
TI ME AND PLACE THAT THE HEARI NG W LL BE HELD. UPON A FINDING OF A
VIOLATION OF THE PROVISIONS OF TH S SECTION, THE MUNI Cl PAL DI RECTOR
SHALL BE AUTHORI ZED TO RECOVER ANY Cl VIL PENALTY PROVIDED FOR I N PARA-
GRAPH B OF THI' S SUBDI VI SI ON.

8. LOCAL STANDARDS. NOTHI NG HEREIN SHALL BE CONSTRUED TO RESTRI CT THE
PONER OF ANY COUNTY, CITY, TOMWN OR VILLAGE TO ADOPT AND ENFORCE ADDI -
TI ONAL LOCAL LAWS, ORDI NANCES, OR REGULATI ONS WHI CH EXCEED THE M NI MUM
APPLI CABLE STANDARDS I N THI S SECTI ON.

9. RULES AND REGULATIONS. THE COWM SSI ONER MAY PROMULGATE SUCH RULES
AND REGULATI ONS AS HE OR SHE MAY DEEM NECESSARY OR APPROPRI ATE TO EFFEC-
TUATE THE PURPOSES OF THI S SECTI ON.

S 2. This act shall take effect on the thirtieth day after it shall
have becone a | aw



