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STATE OF NEW YORK

3293
2009- 2010 Regul ar Sessi ons
I N SENATE
March 13, 2009

I ntroduced by Sens. DUANE, HANNON, BRESLI N, FOLEY, HUNTLEY, C. JOHNSON,
KRUEGER, MONTGOVERY, SCHNEI DERMAN -- (at request of the Departnent of
Health) -- read twice and ordered printed, and when printed to be
conmitted to the Committee on Health

AN ACT to anend the public health law, in relation to HV testing

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2781 of the public health | aw, as added by chapter
584 of the |l aws of 1988, paragraph (d) of subdivision 6 as added by
chapter 220 of the laws of 1996 and subdivision 7 as added by chapter
429 of the laws of 2005, is anended to read as foll ows:

S 2781. HIVrelated testing. 1. Except as provided in section three
t housand one hundred twenty-one of the civil practice |law and rules, or
unl ess otherw se specifically authorized or required by a state or
federal law, no person shall order the performance of an HV rel ated
test without first [receiving] HAVING RECEIVED the witten, inforned
consent of the subject of the test who has capacity to consent or, when
t he subject |acks capacity to consent, of a person authorized pursuant
to law to consent to health care for such individual. [A physician or
ot her person authorized pursuant to law to order the performance of an
H'V related test shall certify, in the order for the performance of an
H'V related test, that infornmed consent required by this section has
been received prior to ordering such test by a |aboratory or other
facility.]

2. Informed consent to [an] HIV related [test] TESTING shall consi st
of a statenent CONSENTI NG TO H V RELATED TESTI NG si gned by the subject
of the test who has capacity to consent or, when the subject |acks
capacity to consent, by a person authorized pursuant to |aw to consent
to health care for the subject [which includes at |east the follow ng:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(a) an explanation of the test, including its purpose, the neaning of
its results, and the benefits of early diagnosis and nedical inter-
vention; and

(b) an explanation of the procedures to be followed, including that
the test is voluntary, that consent may be withdrawn at any tinme, and a
stat ement advi sing the subject that anonynous testing is avail able; and

(c) an explanation of the confidentiality protections afforded confi -
dential HHV related information wunder this article, including the
ci rcunst ances under which and cl asses of persons to whom di scl osure of
such information may be required, authorized or permtted under this
article or in accordance wth other provisions of |aw or regul ation]
AFTER THE SUBJECT OR SUCH OTHER PERSON HAS RECEIVED THE | NFORVATI ON
DESCRI BED I N SUBDI VI SI ON THREE OF THI S SECTI ON.

2-A. WHERE A WRI TTEN CONSENT TO HI V RELATED TESTING I S I NCLUDED I N A
SI GNED GENERAL CONSENT TO MEDI CAL CARE FOR THE SUBJECT OF THE TEST OR I N
A SI GNED CONSENT TO ANY HEALTH CARE SERVI CE FOR THE SUBJECT OF THE TEST,
THE CONSENT FORM SHALL HAVE A CLEARLY MARKED PLACE ADJACENT TO THE
SI GNATURE WHERE THE SUBJECT OF THE TEST, OR, WHEN THE SUBJECT LACKS
CAPACI TY TO CONSENT, A PERSON AUTHORI ZED PURSUANT TO LAW TO CONSENT TO
HEALTH CARE FOR SUCH | NDIVIDUAL, SHALL BE d VEN AN OPPORTUNITY TO
SPECI FI CALLY DECLINE IN WRITING HHV RELATED TESTING ON SUCH GENERAL
CONSENT.

2- B. AN | NFORMED CONSENT FOR HI 'V RELATED TESTI NG PURSUANT TO THI S
SECTI ON SHALL BE VALID FOR SUCH TESTI NG UNTI L SUCH CONSENT | S REVOKED OR
EXPI RES BY | TS TERMS. EACH TI ME THAT AN HV RELATED TEST IS ORDERED
PURSUANT TO WRITTEN | NFORVED CONSENT | N ACCORDANCE W TH THI' S SECTI CON,
THE PHYSI Cl AN OR OTHER PERSON AUTHORI ZED PURSUANT TO LAW TO ORDER THE
PERFORMANCE OF THE H 'V RELATED TEST, OR SUCH PERSON S REPRESENTATI VE,
SHALL ORALLY NOTI FY THE SUBJECT OF THE TEST OR, WHEN THE SUBJECT LACKS
CAPACI TY TO CONSENT, A PERSON AUTHORI ZED PURSUANT TO LAW TO CONSENT TO
HEALTH CARE FOR SUCH I NDI VI DUAL, THAT AN H'V RELATED TEST WLL BE
CONDUCTED AT SUCH TI ME, AND SHALL NOTE THE NOTI FI CATI ON I N THE PATI ENT' S
RECORD.

3. Prior to the execution of [a] witten inforned consent, a person
ordering the performance of an HV related test shall provide EITHER
DI RECTLY OR THROUGH A REPRESENTATI VE to the subject of an HV rel ated
test or, if the subject |acks capacity to consent, to a person author-
ized pursuant to law to <consent to health care for the subject, an
expl anation [of the nature of AIDS and HIV related illness, information
about discrimnation problens that disclosure of the test result could
cause and | egal protections agai nst such discrimnmnation, and information
about behavi or known to pose risks for transm ssion and contraction of
H 'V i nfection.] THAT:

(A) HYV CAUSES AIDS AND CAN BE TRANSM TTED THROUGH SEXUAL ACTI VI TI ES
AND NEEDLE- SHARI NG, BY PREGNANT WOMEN TO THEIR FETUSES, AND THROUGH
BREASTFEEDI NG | NFANTS;

(B) THERE IS TREATMENT FOR H'V THAT CAN HELP AN | NDI VI DUAL STAY HEAL-
THY;

(C) INDIVIDUALS WTH HI'V OR Al DS CAN ADOPT SAFE PRACTICES TO PROTECT
UNI NFECTED AND | NFECTED PECPLE I N THEI R LI VES FROM BECOM NG | NFECTED OR
MULTI PLY | NFECTED W TH HI V;

(D) TESTING I S VOLUNTARY AND CAN BE DONE ANONYMOUSLY AT A PUBLI C TEST-
| NG CENTER;

(E) THE LAW PROTECTS THE CONFI DENTI ALI TY OF HI'V RELATED TEST RESULTS;
AND
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(F) THE LAW PROH BITS D SCRIM NATI ON BASED ON AN | NDI VIDUAL'S HI' V
STATUS AND SERVI CES ARE AVAI LABLE TO HELP W TH SUCH CONSEQUENCES.

PROTOCOLS SHALL BE I N PLACE TO ENSURE COWVPLI ANCE WTH THI' S SECTI ON

4. A person authorized pursuant to law to order the performance of an
H'V related test shall provide DI RECTLY OR THROUGH A REPRESENTATIVE to
the person seeking such test an opportunity to remain anonynous and to
provide witten, infornmed consent through use of a coded systemwith no
linking of individual identity to the test request or results. A health
care provider who is not authorized by the conm ssioner to provide HV
related tests on an anonynous basis shall refer a person who requests an
anonynous test to a test site which does provide anonynous testing. The
provi sions of this subdivision shall not apply to a health care provider
ordering the performance of an HYV related test on an individua
proposed for insurance coverage.

5. At the time of comrunicating the test result to the subject of the
test, a person ordering the performance of an HV related test shall
DI RECTLY OR THROUGH A REPRESENTATI VE:

(A) IN THE CASE OF A TEST | NDI CATI NG EVI DENCE OF HI V | NFECTI ON,
provi de the subject of the test or, if the subject |acks capacity to
consent, the person authorized pursuant to law to consent to health care
for the subject with counseling or referrals for counseling: [(a)] (I)
for coping with the enotional consequences of |learning the result; [(b)]
(I'l) regarding the discrimnation problens that disclosure of the result
could cause; [(c)] (IlI1) for behavior change to prevent transm ssion or
contraction of HV infection; [(d)] (IV) to informsuch person of avail -
able nedical treatnments; and [(e)] (V) regarding the [test subject's]
need to notify his or her contacts; AND

(B) IN THE CASE OF A TEST NOT | NDI CATI NG EVIDENCE OF H'V | NFECTI ON,
PROVIDE (IN A MANNER WHI CH MAY CONSI ST OF ORAL OR WRI TTEN REFERENCE TO
| NFORMATI ON PREVI QUSLY PROVI DED) THE SUBJECT OF THE TEST, OR |IF THE
SUBJECT LACKS CAPACI TY TO CONSENT, THE PERSON AUTHORI ZED PURSUANT TO LAW
TO CONSENT TO HEALTH CARE FOR THE SUBJECT, W TH | NFORMATI ON CONCERNI NG
THE RI SKS OF PARTI Cl PATING IN H GH RI SK SEXUAL OR NEEDLE- SHARI NG BEHAV-
| OR.

5-A. WTH THE CONSENT OF THE SUBJECT OF A TEST | NDI CATI NG EVI DENCE OF
H V I NFECTION OR, | F THE SUBJECT LACKS CAPACITY TO CONSENT, WTH THE
CONSENT OF THE PERSON AUTHORI ZED PURSUANT TO LAW TO CONSENT TO HEALTH
CARE FOR THE SUBJECT, THE PERSON WHO ORDERED THE PERFORMANCE OF THE HIV
RELATED TEST, OR SUCH PERSON S REPRESENTATI VE, SHALL PROVI DE OR ARRANGE
W TH A HEALTH CARE PROVI DER FOR AN APPO NTMENT FOR FOLLOW UP MEDI CAL
CARE FOR HI'V FOR SUCH SUBJECT.

6. The provisions of this section shall not apply to the performance
of an H'V related test:

(a) by a health care provider or health facility in relation to the
procuring, processing, distributing or use of a human body or a human
body part, including organs, tissues, eyes, bones, arteries, blood,
semen, or other body fluids, for use in nedical research or therapy, or
for transplantation to individuals provided, however, that where the
test results are conmmunicated to the subject, post-test counseling, as
described in subdivision five of this section, shall nonetheless be
required; or

(b) for the purpose of research if the testing is perforned in a
manner by which the identity of the test subject is not known and my
not be retrieved by the researcher; or

(c) on a deceased person, when such test is conducted to deternine the
cause of death or for epidenm ol ogical purposes[.]; OR
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(d) conducted pursuant to section twenty-five hundred-f of this chap-
ter[.]; OR

(E) IN SITUATIONS | NVOLVI NG OCCUPATI ONAL EXPOSURES WHI CH CREATE A
SIGNI FI CANT RISK OF CONTRACTING OR TRANSM TTING H'V | NFECTION, AS
DEFINED |IN REGULATIONS OF THE DEPARTMENT AND PURSUANT TO PROTOCOLS
ADOPTED BY THE DEPARTMENT,

(1) PROVI DED THAT:

(A) THE PERSON WHO I S THE SOURCE OF THE OCCUPATI ONAL EXPOSURE IS
DECEASED, COVATOSE OR IS DETERM NED BY H' S OR HER ATTENDI NG HEALTH CARE
PROFESSI ONAL TO LACK MENTAL CAPACI TY TO CONSENT TO AN HI V RELATED TEST
AND |'S NOT REASONABLY EXPECTED TO RECOVER IN TI ME FOR THE EXPOSED PERSON
TO RECEIVE APPROPRI ATE MEDI CAL TREATMENT, AS DETERM NED BY THE EXPOSED
PERSON S ATTENDI NG HEALTH CARE PROFESSI ONAL WHO WOULD ORDER OR PROVI DE
SUCH TREATMENT;

(B) THERE IS NO PERSON AVAI LABLE OR REASONABLY LI KELY TO BECOVE AVAI L-
ABLE WHO HAS THE LEGAL AUTHORI TY TO CONSENT TO THE HI V RELATED TEST ON
BEHALF OF THE SOURCE PERSON I N TI ME FOR THE EXPOSED PERSON TO RECEI VE
APPROPRI ATE MEDI CAL TREATMENT; AND

(© THE EXPCSED PERSON W LL BENEFI T MEDI CALLY BY KNOW NG THE SOURCE
PERSON S HI V TEST RESULTS, AS DETERM NED BY THE EXPOSED PERSON S HEALTH
CARE PROFESSI ONAL AND DOCUMENTED | N THE EXPOSED PERSON S MEDI CAL RECORD;

(1) I'N WH CH CASE

(A) A PROVI DER SHALL ORDER AN ANONYMOUS HI V TEST OF THE SOURCE PERSON;
AND

(B) THE RESULTS OF SUCH ANONYMOUS TEST, BUT NOT THE | DENTITY OF THE
SOURCE PERSON, SHALL BE DI SCLOSED ONLY TO THE ATTENDING HEALTH CARE
PROFESSI ONAL  OF THE EXPOSED PERSON SOLELY FOR THE PURPOSE OF ASSI STI NG
THE EXPOSED PERSON | N MAKI NG APPROPRI ATE DECI SI ONS REGARDI NG POST- EXPO-
SURE MEDI CAL TREATMENT; AND

(© THE RESULTS OF THE TEST SHALL NOT BE DI SCLOSED TO THE SOURCE
PERSON OR PLACED I N THE SOURCE PERSON S MEDI CAL RECORD.

7. In the event that an HV related test is ordered by a physician or
certified nurse practitioner pursuant to the provisions of the education
law providing for non-patient specific reginens, then for the purposes
of this section the individual adm nistering the test shall be deened to
be the individual ordering the test.

S 2. The public health law is anended by adding a new section 2781-a
to read as foll ows:

S 2781-A REQUI RED OFFERI NG OF H V RELATED TESTING 1. EVERY | NDI VI D-
UAL BETWEEN THE AGES OF ElI GHTEEN AND SI XTY-FOUR YEARS (OR VYOUNGER OR
OLDER | F THERE IS EVI DENCE OR | NDI CATI ON OF RI SK ACTIVITY) WHO RECEI VES
HEALTH SERVI CES AS AN | NPATIENT OR IN THE EMERGENCY DEPARTMENT OF A
GENERAL HOSPITAL DEFINED IN SUBDIVISION TEN OF SECTI ON TVENTY- ElI GHT
HUNDRED ONE OF THI S CHAPTER OR WHO RECEI VES PRI MARY CARE SERVICES IN AN
OUTPATI ENT DEPARTMENT OF SUCH HOSPI TAL OR I N A DI AGNOSTI C AND TREATMENT
CENTER LI CENSED UNDER ARTI CLE TWENTY-EIGHT OF TH' S CHAPTER SHALL BE
OFFERED AN HI'V RELATED TEST UNLESS THE HEALTH CARE PRACTI TI ONER PROVI D-
| NG SUCH SERVI CES REASONABLY BELI EVES THAT (A) THE INDIVIDUAL |S BEING
TREATED FOR A LIFE THREATENING EMERGENCY; OR (B) THE | NDI VI DUAL HAS
PREVI QUSLY BEEN OFFERED OR HAS BEEN THE SUBJECT OF AN HIV RELATED TEST
( EXCEPT THAT A TEST SHALL BE OFFERED | F OTHERW SE | NDI CATED); OR (C) THE
I NDI VI DUAL LACKS CAPACI TY TO CONSENT TO AN HI V RELATED TEST.

2. AS USED IN THI' S SECTI ON, "PRI MARY CARE" MEANS THE MEDI CAL FI ELDS OF
FAM LY MEDI CINE, GENERAL PEDI ATRICS, PRI MARY CARE, | NTERNAL MEDI ClI NE,
PRI MARY CARE OBSTETRI CS, OR PRI MARY CARE GYNECOLOGY, W THOUT REGARD TO
BOARD CERTI FI CATI ON.
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3. THE OFFERING OF HIV RELATED TESTI NG UNDER THI S SECTI ON SHALL BE
CULTURALLY AND LI NGUI STI CALLY APPROPRI ATE | N ACCORDANCE WTH RULES AND
REGULATI ONS PROMULGATED BY THE COWM SSI ONER

4. TH'S SECTION SHALL NOT AFFECT THE SCOPE OF PRACTI CE OF ANY HEALTH
CARE PRACTI TIONER OR DIM NI SH ANY AUTHORITY OR LEGAL OR PROFESSI ONAL
OBLI GATI ON  OF ANY HEALTH CARE PRACTI TI ONER TO OFFER AN HI V RELATED TEST
OR TO PROVI DE SERVI CES OR CARE FOR THE SUBJECT OF AN HI V RELATED TEST.

S 3. Section 2135 of the public health |law, as added by chapter 163 of
the laws of 1998, is anended to read as foll ows:

S 2135. Confidentiality. Al reports or information secured by the
departrment, rmunicipal health conm ssioner or district health officer
under the provisions of this title shall be confidential except: (A in
so far as 1is necessary to carry out the provisions of this title; (B)
VWHEN USED | N THE AGGREGATE, W THOUT PATI ENT SPECI FI C | DENTI FYI NG | NFOR-
MATI ON, | N PROGRAMS APPROVED BY THE COWM SSI ONER FOR THE | MPROVEMENT OF
THE QUALITY OF MEDI CAL CARE PROVI DED TO PERSONS WTH H V/AIDS;, OR (O
VWHEN USED W THI N THE STATE OR LOCAL HEALTH DEPARTMENT BY PUBLI C HEALTH
DI SEASE PROGRAMS TO ASSESS CO MORBI DI TY OR COVPLETENESS OF REPORTI NG AND
TO DI RECT PROGRAM NEEDS, IN WH CH CASE PATIENT SPECIFIC | DENTIFYlI NG
| NFORMATI ON SHALL NOT BE DI SCLOSED QUTSI DE THE STATE OR LOCAL HEALTH
DEPARTMENT.

S 4. Subdivision 4 of section 2780 of the public health |aw, as added
by chapter 584 of the laws of 1988, is anended to read as foll ows:

4. "HV related test OR HV RELATED TESTING' neans any | aboratory
test, TESTS or series of tests [for any virus, antibody, antigen or
eti ol ogic agent whatsoever thought to cause or to indicate the presence
of Al DS] APPROVED FOR THE DI AGNCSI S OF HI V.

S 5. Subdivision 1 of section 2130 of the public health |aw, as added
by chapter 163 of the laws of 1998, is anended to read as foll ows:

1. Every physician or other person authorized by |aw to order di agnos-
tic tests or nmake a nedi cal diagnosis, or any |aboratory perform ng such
tests shall inmediately (a) upon [initial] determi nation that a person
is infected with human i mrunodeficiency virus (HV), [or] (b) upon
[initial] diagnosis that a person is afflicted with the di sease known as
acquired imune deficiency syndrone (AIDS), [or] (c) upon [initial]
di agnosis that a person is afflicted with HV related illness, AND (D)
UPON PERI ODI C MONI TORI NG OF HI 'V | NFECTI ON BY ANY LABORATORY TESTS report
such case OR DATA to the conmi ssi oner.

S 6. Subdivision 1 of section 2782 of the public health |aw is anmended
by addi ng a new paragraph (q) to read as foll ows:

(Q AN EXECUTOR OR AN ADM NI STRATOR OF AN ESTATE SHALL HAVE ACCESS TO
THE CONFI DENTI AL HI V | NFORVATION OF A DECEASED PERSON AS NEEDED TO
FULFILL H'S OR HER RESPONSI BI LI TI ES/ DUTI ES AS AN EXECUTOR OR ADM NI STRA-
TOR

S 7. Paragraph (a) of subdivision 5 of section 2782 of the public
health | aw, as added by chapter 584 of the laws of 1988, is anended to
read as foll ows:

(a) Wienever disclosure of <confidential HHV related information is
made pursuant to this article, except for disclosures made pursuant to
[ paragraph] PARAGRAPHS (a), (D) AND (1) of subdivision one of this
section or paragraph (a) or (e) of subdivision four of +this section,
such di scl osure shall be acconpanied or followed by a statenent in wit-
ing which includes the following or substantially simlar |anguage:
"This informati on has been disclosed to you from confidential records
which are protected by state law. State | aw prohibits you from maki ng
any further disclosure of this information without the specific witten
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consent of the person to whomit pertains, or as otherwi se permtted by
| aw. Any unaut horized further disclosure in violation of state |aw my
result in a fine or jail sentence or both. A general authorization for
the release of nedical or other information is NOT sufficient authori-
zation for further disclosure.” An oral disclosure shall be acconpanied
or followed by such a notice within ten days.

S 8. Subdivision 1 of section 2786 of the public health |aw, as added
by chapter 584 of the laws of 1988, is anended to read as foll ows:

1. The conmi ssioner shall pronul gate rules and regul ati ons concerning
i npl enentation of this article for health facilities, health care
provi ders and ot her persons to whom this article is applicable. The
commi ssioner shall al so devel op STANDARDI ZED MODEL formnms to be used for
i nformed consent for HV related testing and for the release of confi-
dential HV related information and materials for pre-test counseling as
requi red by subdivision three of section twenty-seven hundred ei ghty-one
of this article, and for post-test counseling as required by subdivision
five of section twenty-seven hundred eighty-one of this article.
Persons, health facilities and health care providers may use forns for
informed consent for HV related testing, and for the rel ease of confi-
dential HV related information other than those forms devel oped pursu-
ant to this section, provided [that the person, health facility or
health care provider doing so receives prior authorization fron] THEY
CONTAI N | NFORVATI ON CONSI STENT W TH THE STANDARDI ZED MODEL FORMS DEVEL-
OPED BY the conmissioner. Al fornms developed or [authorized] USED
pursuant to this section shall be witten in a clear and coherent nanner
usi ng words with common, everyday neani ngs. The commi ssioner, in consul -
tation wth the AIDS institute advisory council, shall pronul gate regu-
lations to identify those circunstances which create a significant risk
of contracting or transmtting HV infection; provided, however, that
such regul ations shall not be determnative of any significant risk
determined pursuant to paragraph (a) of subdivision four of section
twenty-seven hundred ei ghty-two or section twenty-seven hundred eighty-
five of this article.

S 9. On or before Septenber 1, 2011 the conmm ssioner of health shal
eval uate the inpact of this act with respect to the nunber of persons
who are tested for H YV infection and the nunber of persons who access
care and treatnent. Such report shall be submtted to the governor and
to the chairs of the assenbly and senate conm ttees on health.

S 10. This act shall take effect Septenber 1, 2009; provided, however,
that the conm ssioner of health is authorized to adopt rul es and regu-
| ations necessary to inplenment this act prior to such effective date.



