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STATE OF NEW YORK

3110
2009- 2010 Regul ar Sessi ons
I N SENATE
March 11, 2009

Introduced by Sen. SKELOS -- read twice and ordered printed, and when
printed to be conmmitted to the Conmittee on Finance

AN ACT to amend the executive law, in relation to the collection of DNA
sanples from designated offenders, <collection and preservation of
bi ol ogi cal evidence, and establishing the of fice of wr ongf ul
conviction review, to anend the crimnal procedure law, in relation to
the statute of limtations for crimnal offenses, access by defendants
to DNA evidence, and procedures for consideration of post-conviction
relief; to amend the penal law, in relation to the conditions of
probati on and conditional discharge; to amend the court of clainms act,
in relation to clains for unjust conviction and inprisonnent; to
repeal subdivision 7 of section 995 of the executive law relating to
the definition of "designated offender” for purposes of the DNA iden-
tification index; and providing for the repeal of certain provisions
upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 7 of section 995 of the executive law is
REPEALED and a new subdivision 7 is added to read as foll ows:

7. "DESI GNATED OFFENDER' MEANS A PERSON CONVI CTED OF AND SENTENCED FOR
A M SDEMEANOR DEFI NED I N THE PENAL LAW OR A FELONY DEFI NED | N THE PENAL
LAW OR A PERSON ADJUDI CATED AND SENTENCED AS A YOUTHFUL OFFENDER PURSU
ANT TO ARTI CLE SEVEN HUNDRED TWENTY OF THE CRIM NAL PROCEDURE LAW FOR
ANY SUCH M SDEMEANCR OR FELONY, OR A PERSON WHO | S REQUI RED TO REG STER
AS A SEX OFFENDER PURSUANT TO ARTI CLE SI X-C OF THE CORRECTI ON LAW

S 2. Subdivision 3 of section 995-c of the executive |law, as anended
by chapter 576 of the |aws of 2004, is anended to read as foll ows:

3. (A Any designated offender [subsequent to conviction and sentenc-
ing for a crine specified in subdivision seven of section nine hundred
ninety-five of this article,] shall be required to provide a sanple
appropriate for DNA testing to determine identification characteristics

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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specific to such person and to be included in a state DNA identification
i ndex pursuant to this article.

(B)(1) IN THE CASE OF A DESI GNATED OFFENDER WHO | S SENTENCED TO A TERM
OF | MPRI SONMVENT, SUCH SAMPLE SHALL BE COLLECTED BY THE PUBLI C SERVANT TO
VWHOSE CUSTODY THE DESI GNATED OFFENDER HAS BEEN COWM TTED.

(1) IN THE CASE OF A DESI GNATED OFFENDER WHO | S SENTENCED TO A TERM
OF PROBATI ON, SUCH SAMPLE SHALL BE COLLECTED BY THE LOCAL PROBATION
DEPARTMENT SUPERVI SI NG THE DESI GNATED OFFENDER.

(1'11) I'N THE CASE OF A DESI GNATED OFFENDER WHO |'S NEI THER SENTENCED TO
A TERM OF | MPRI SONVENT NOR PROBATI ON, SUCH SAMPLE SHALL BE COLLECTED BY
THE PROBATI ON DEPARTMENT OF THE COUNTY | N VWHI CH SENTENCI NG TAKES PLACE,
UNLESS AN ALTERNATE COLLECTI ON PROCEDURE HAS BEEN | MPLEMENTED.

(1V) PROVIDED, HONEVER, THAT NOTHI NG IN TH S PARAGRAPH SHALL PROHI BI T
THE COLLECTI ON OF A DNA SAMPLE FROM A DESI GNATED OFFENDER BY ANY COURT
OFFI CI AL, STATE OR LOCAL CORRECTION OFFICI AL OR EMPLOYEE, PROBATI ON
OFFI CER, PAROLE OFFI CER, OR OTHER LAW ENFORCEMENT OFFICIAL OR PUBLIC
SERVANT WHO HAS BEEN NOTIFIED BY THE DI VISION OF CRIM NAL JUSTI CE
SERVI CES THAT THE DESI GNATED OFFENDER HAS NOT PROVI DED A DNA SAMPLE.

(©) NOTW THSTANDI NG THE PROVI SI ONS OF ANY LAW TO THE CONTRARY, A CITY
WTH A POPULATION OF ONE M LLION OR MORE OR ANY COUNTY ACTI NG THROUGH
| TS LEGQ SLATI VE BODY, |S HEREBY AUTHORI ZED AND EMPOAERED TO ADOPT, AMEND
OR REPEAL A LOCAL LAWTO | MPCSE A DNA COLLECTI ON FEE NOT TO EXCEED FI FTY
DOLLARS ON DESI GNATED OFFENDERS FROM WHOM | TS PROBATI ON DEPARTMENT | S
REQUI RED BY SUBPARAGRAPH (I11) OF PARAGRAPH (B) OF THI'S SUBDI VI SION TO
COLLECT A DNA SAMPLE; PROVI DED, HOWEVER, THAT THE FAILURE OF A DESIG
NATED OFFENDER TO PAY SUCH DNA COLLECTI ON FEE, |F REQUI RED, SHALL NOT
PREVENT THE COLLECTI ON OF THE OFFENDER S DNA SAMPLE.

(D) A PUBLIC SERVANT TO WHOSE CUSTODY A DESI GNATED OFFENDER WHO HAS
NOT YET PROVIDED A DNA SAMPLE HAS BEEN COW TTED MAY USE REASONABLE
PHYSI CAL FORCE TO COLLECT SUCH SAMPLE | F THE OFFENDER, AFTER WRI TTEN OR
ORAL REQUEST, REFUSES TO PROVI DE SUCH SAMPLE.

(E) THE DETENTI ON, ARREST, | NDI CTMENT OR CONVI CTI ON OF A PERSON BASED
UPON DNA RECORDS CONTAI NED | N THE STATE DNA | DENTI FI CATI ON | NDEX SHALL
NOT BE | NVALI DATED IF I T IS LATER DETERM NED THAT THE DI VI SION OF CRI M -
NAL JUSTICE SERVICES | NADVERTENTLY, BUT |IN GOOD FAITH, COLLECTED OR
PLACED THE PERSON S DNA SAMPLE | N THE | NDEX.

(F) THE COW SSI ONER OF CRIM NAL JUSTICE SERVICES SHALL PROMULGATE
RULES AND REGULATI ONS GOVERNI NG THE PERI ODI C REVI EW OF THE DNA | DENTI FI -
CATI ON | NDEX TO DETERM NE WHETHER OR NOT THE | NDEX CONTAI NS DNA PROFI LES
THAT SHOULD NOT BE |IN THE |NDEX, |INCLUDING THE STEPS NECESSARY TO
EXPUNGE ANY PROFI LES WHI CH THE DI VI SI ON DETERM NES SHOULD NOT BE IN THE
| NDEX.

S 3. The opening paragraph of section 995-f of the executive lawis
desi gnat ed subdivision 1 and a new subdivision 2 is added to read as
fol | ows:

2. ANY DESI GNATED OFFENDER SUBJECT TO PROBATI ON OR PAROLE SUPERVI SI ON
VWHO IS REQUI RED TO PROVI DE A SAMPLE APPROPRI ATE FOR DNA TESTI NG PURSUANT
TO THE PROVI SIONS OF THI S ARTI CLE, AND WHO FAI LS TO PROVI DE SUCH SAMPLE
UPON NOTIFI CATION BY A COURT, STATE OR LOCAL CORRECTI ON OFFI Cl AL OR
EMPLOYEE, PROBATI ON OFFI CER, PAROLE OFFI CER, OR OTHER LAW ENFORCEMENT
OFFICIAL OR PUBLIC SERVANT OF H'S OR HER OBLI GATI ON TO PROVI DE SUCH A
SAMPLE, SHALL BE DEEMED TO VIOLATE THE CONDI TIONS OF PROBATION OR
PARCLE, AND SUCH VICLATION SHALL BE A BASIS FOR THE REVOCATI ON OF
PROBATI ON OR PAROLE | N ACCORDANCE W TH ARTI CLE FOUR HUNDRED TEN OF THE
CRI M NAL PROCEDURE LAW OR SECTI ON TWO HUNDRED FI FTY-NI NE-1 OF THI S CHAP-
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TER  FOR PURPOSES OF THI S ARTI CLE, "PAROLE SUPERVI SI ON' SHALL BE DEEMED
TO | NCLUDE POST- RELEASE SUPERVI SI ON.

S 4. Subdivision 4 of section 995-c of the executive |aw, as added by
chapter 737 of the laws of 1994, is amended to read as foll ows:

4. The commi ssioner of [the division of] crimnal justice services, in
consultation with the comm ssion, the conmm ssioner of health, the divi-
sions of parole and of probation and correctional alternatives, and the
departnment of correctional services, shall promulgate rules and regu-
| ations governing the procedures for notifying designated of fenders of
the requirenments of this section. FURTHERMORE, THE COWM SSI ONER OF
CRIM NAL JUSTICE SERVICES SHALL ALSO PROMULGATE RULES AND REGULATI ONS
GOVERNI NG THE PROCEDURES FOR OBTAINING A SAMPLE APPROPRIATE FOR DNA
TESTING FROM A PERSON VWHO |S REQUI RED TO REQ STER AS A SEX OFFENDER
PURSUANT TO ARTI CLE SI X-C OF THE CORRECTI ON LAW

S 5. Section 995-b of the executive law is anmended by adding a new
subdivision 3-a to read as foll ows:

3-A. THE COW SSI ON, | N CONSULTATI ON W TH THE DNA SUBCOWM TTEE, SHALL
DEVELOP, WTHI N ONE YEAR OF THE EFFECTIVE DATE OF TH'S SUBDI VI SI ON,
VOLUNTARY GUI DELI NES REFLECTI NG BEST PRACTI CES REGARDI NG THE COLLECTI ON
AND PRESERVATI ON OF BI OLOG CAL EVI DENCE BY LAW ENFORCEMENT AGENCI ES AND
FORENSI C LABORATORI ES. SUCH VOLUNTARY GUI DELI NES SHALL | NCLUDE, BUT NOT
BE LIMTED TO, THE MNIMUM PERIOD OF TIME THAT BIOLOd CAL EVI DENCE
OBTAI NED FROM CRI ME SCENES SHOULD BE RETAI NED. AS USED IN THI S SUBDI VI -
SION, THE TERM "Bl OLOd CAL EVI DENCE" SHALL MEAN SEMEN, BLOOD, SALI VA,
HAIR, SKIN, TISSUE OR OTHER | DENTI FI ED Bl OLOG CAL MATERI AL, AND SHALL
| NCLUDE A SEXUAL ASSAULT FORENSI C EXAM NATI ON KI T.

S 6. The executive law is anended by adding a new section 837-s to
read as foll ows:

S 837-S. OFFI CE OF WRONGFUL CONVI CTI ON REVI EW  THERE SHALL BE ESTAB-
LI SHED WTHIN THE DI VISION OF CRIM NAL JUSTICE SERVICES AN OFFICE OF
VWRONGFUL  CONVI CTI ON REVI EW HEREI NAFTER REFERRED TO IN THI S SECTI ON AS
THE "OFFI CE". THE OFFI CE SHALL CONDUCT REVI EME6 OF CRIM NAL AND JUVEN LE
CASES |IN TH S STATE | NVOLVI NG WRONGFUL CONVI CTI ONS AND CONSI DER WHETHER
THERE MAY BE POSSI BLE REFORMS THAT COULD PROTECT AGAI NST SIM LAR WRONG
FUL CONVICTIONS OCCURRING I N THE FUTURE. SUCH REVI EW& SHALL | NCLUDE
PARTI Cl PATI ON BY PROSECUTORS, DEFENSE ATTORNEYS, FORMER JUDGES AND OTHER
EXPERTS | N RELEVANT FI ELDS. WHENEVER A PERSON WHO HAS BEEN CONVI CTED OF
A CRI ME OR ADJUDI CATED A YOUTHFUL OFFENDER | S SUBSEQUENTLY DETERM NED TO
BE | NNOCENT OF SUCH OFFENSE AND EXONERATED, THE OFFI CE SHALL REVI EW THE
Cl RCUMBTANCES OF SUCH CASE TO DETERM NE THE CAUSE OR CAUSES OF SUCH
VWRONGFUL CONVI CTI ON.  THE OFFI CE SHALL CONDUCT SUCH REVI EW8 OF PAST CASES
| NCLUDI NG AT A MNIMUM ALL CASES IN WHI CH EXONERATI ON RESULTED FROM
DNA EVI DENCE, AND ON AN ONGO NG BASI'S, ALL CASES IN WHI CH A DEFENDANT | S
EXONERATED. THE OFFI CE SHALL MAKE AVAI LABLE AN ANNUAL REPORT DETAI LI NG
AT A MN MM THE NUMBER OF CASES ACCEPTED FOR | NVESTI GATI ON, THE NUMBER
OF COVPLETED | NVESTI GATI ONS AND THE STATUS OF PENDI NG | NVESTI GATI ONS.
THE REPORT SHALL | NCLUDE THE OFFI CE'S FI NDI NGS AND CONCLUSI ONS AS TO THE
CAUSE OR CAUSES OF WRONGFUL CONVI CTIONS I N I NVESTI GATIONS THAT I T HAS
COWPLETED. THE REPORT SHALL BE PROVI DED TO THE GOVERNOR, ATTORNEY GENER-
AL, CHEF JUDGE OF THE COURT OF APPEALS, TEMPORARY PRESI DENT OF THE
SENATE, SPEAKER OF THE ASSEMBLY AND TO GOVERNMENTAL UNITS OR AGENCI ES
THAT |IT FINDS WMAY HAVE BEEN | NVOLVED | N THE | NVESTI GATI ON OR ADJUDI -
CATI ON OF WWRONGFUL CONVI CTI ONS. NOTW THSTANDI NG ANY OTHER PROVI SION  OF
LAW THE OFFICE MAY REQUEST AND SHALL RECEI VE FROM ANY COURT, DEPART-
MENT, DI VISION, BOARD, BUREAU, COWM SSI ON OR OTHER AGENCY OF THE STATE
OR POLITICAL SUBDI VI SI ON THEREOF, OR ANY PUBLI C AUTHORI TY SUCH ASSI ST-
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ANCE, | NFORMATI ON, RECORDS AND DATA AS WLL ENABLE |IT EFFECTIVELY TO
CARRY QUT | TS PONERS AND DUTI ES.

S 7. Paragraph (d) of subdivision 1 of section 160.50 of the crimna
procedure |aw, as amended by chapter 169 of the laws of 1994, is anended
to read as foll ows:

(d) such records shall be nmade available to the person accused or to
such person's designated agent, and shall be nade available to (i) a
prosecutor in any proceeding in which the accused has noved for an order
pursuant to section 170.56 or 210.46 of this [chapter] PART, or (ii) a
| aw enforcenment agency upon ex parte notion in any superior court, if
such agency denonstrates to the satisfaction of the court that justice
requires that such records be made available to it, or (iii) any state
or local officer or agency wth responsibility for the issuance of
| icenses to possess guns, when the accused has made application for such
a license, or (iv) the [New York state] division of parole when the
accused is on parole supervision as a result of conditional rel ease or a
parol e rel ease granted by the [ New York] state board of parole, and the
arrest which is the subject of the inquiry is one which occurred while
t he accused was under such supervision, or (v) any prospective enployer
of a police officer or peace officer [as those terns are defined in
subdivisions thirty-three and thirty-four of section 1.20 of this chap-
ter], in relation to an application for enploynent as a police officer
or peace officer; provided, however, that every person who is an appli-
cant for the position of police officer or peace officer shall be
furnished with a copy of all records obtained under this paragraph and
afforded an opportunity to nmke an explanation thereto, or (vi) the
probati on departnent responsible for supervision of the accused when the
arrest which is the subject of the inquiry is one which occurred while
the accused was under such supervision, OR (VII) THE DIVISION OF CRI M -
NAL JUSTICE SERVICES IN CONNECTION WTH INQURIES BY THE OFFICE OF
VWRONGFUL  CONVI CTI ON REVI EW ESTABLI SHED BY SECTI ON El GHT HUNDRED THI RTY-
SEVEN-S OF THE EXECUTI VE LAW and

S 8. Subdivision 4 of section 190.25 of the crimnal procedure law is
anmended by addi ng a new paragraph (c) to read as foll ows:

(© NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW ALL GRAND JURY TESTI -
MONY, EVI DENCE, DECI SI ONS, RESULTS AND OTHER MATTERS ATTENDI NG A GRAND
JURY PROCEEDI NG SHALL BE DI SCLOSED TO THE OFFI CE OF WRONGFUL CONVI CTI ON
REVI EW ESTABLI SHED BY SECTI ON ElI GHT HUNDRED THI RTY- SEVEN-S OF THE EXECU
TIVE LAW UPON | TS REQUEST, | N CONNECTI ON W TH AN | NQUI RY BY SUCH OFFI CE
| NTO A WRONGFUL CONVI CTI ON RELATED TO SUCH GRAND JURY PROCEEDI NG

S 9. Paragraph (a) of subdivision 4 of section 30.10 of the crimna
procedure law is anended to read as foll ows:

(a) Any period followi ng the comm ssion of the offense during which
(i) the defendant was continuously outside this state or (ii) the where-
abouts of the defendant were continuously unknown and conti nuously unas-
certai nabl e by the exercise of reasonable diligence OR (I11) THE | DENTI -
TY OF THE DEFENDANT WAS CONTI NUOUSLY UNKNOWN AND A DEOXYRI BONUCLEI C ACI D
(DNA) RECORD OF THE DEFENDANT' S GENETI C CODE, OBTAINED BY FORENSI C DNA
TESTING OF EVIDENCE LOCATED AT A TIME OR PLACE RELEVANT TO THE COW S-
SI ON OF THE OFFENSE, COULD NOT BE MATCHED TO AN | NDI VI DUAL | DENTI FI ED BY
DNA RECORDS CONTAI NED | N THE STATE DNA | DENTI FI CATI ON | NDEX BY THE EXER-
Cl SE OF REASONABLE DI LI GENCE. However, in no event shall the period of
limtation be extended by nore than five years beyond the period other-
wi se applicabl e under subdivision two OF THI S SECTI ON.

S 10. Section 240.40 of the crimnal procedure law is anended by
addi ng a new subdivision 1-a to read as foll ows:
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1-A. UPON MOTI ON OF A DEFENDANT AGAI NST WHOM AN | NDI CTMENT OR SUPERI OR
COURT | NFORVATI ON |'S PENDI NG THE COURT I N WHI CH SUCH ACCUSATORY | NSTRU-
MENT |S PENDING MAY ORDER A COVWARI SON OF A DNA PROFI LE DERI VED FROM
EVI DENCE RECOVERED BY LAW ENFORCEMENT TO THE DEFENDANT'S DNA OR TO A DNA
DATABANK UPON A SHOW NG BY THE DEFENDANT THAT SUCH COWPARI SON | S MATERI -
AL TO THE PREPARATI ON OF A DEFENSE, AND THAT THE REQUEST | S REASONABLE,
PROVI DED THAT THE COURT SHALL NOT DO SO IF |IT IS SATISFIED THAT THE
PEOPLE HAVE SHOM GOOD CAUSE WHY SUCH AN ORDER SHOULD NOT BE | SSUED. | F
THE MOTI ON OF THE DEFENDANT | S FOR COVPARI SON OF A d VEN PROFI LE DERI VED
FROM DNA EVI DENCE TO A DNA DATABANK, THE COURT MAY DIRECT A STATE OR
LOCAL PUBLIC FORENSIC LABORATORY TO ARRANGE FOR SUCH PROFI LE TO BE
ENTERED | NTO AND SEARCHED AGAI NST LOCAL, STATE AND FEDERAL DNA DATABANKS
TO THE EXTENT AND I N A MANNER CONSI STENT W TH FEDERAL AND STATE LAWS AND
REGULATI ONS GOVERNI NG SUCH DATABANKS, | NCLUDI NG REQUI REMENTS AS TO HOW
PROFI LES FOR FORENSIC DNA ANALYSI S MUST BE GENERATED AND REQUI REMENTS
FOR SEARCHI NG AND STORAGE I N THE DATABANK I N QUESTION. | F SUCH A DATA-
BANK SEARCH REVEALS THAT THE DNA DERI VED FROM EVI DENCE RECOVERED BY LAW
ENFORCEMENT MATCHES A PROFILE I N THE DATABANK, THE DEFENDANT SHALL BE
NOTI FIED OF THE FACT THAT THERE WAS A MATCH W TH SOVE SUCH PROFI LE, AND
THE COURT SHALL GRANT REASONABLE ADJOURNMENTS SO AS TO ALLOW THE PEOPLE
TO PURSUE APPROPRI ATE | NVESTI GATI VE STEPS. NOTHI NG I N TH S ARTI CLE
SHALL BE DEEMED TO ALLOW A DEFENDANT TO OBTAIN AN ORDER REQUI RI NG
COLLECTI ON OF A DNA SAVMPLE FROM ANY OTHER PERSON.

S 11. The openi ng paragraph of subdivision 1 of section 440.10 of the
crimnal procedure law is anended to read as foll ows:

[At any time after the entry of a judgnent, the] THE court in which
[It] A JUDGEMENT OF CONVI CTI ON was entered nmay, upon A TIMELY notion of
t he defendant, vacate such judgnment upon the ground that:

S 12. Paragraph (d) of subdivision 2 of section 440.10 of the crim nal
procedure law is anended and two new paragraphs (e) and (f) are added to
read as follows:

(d) The ground or issue raised relates solely to the validity of the
sentence and not to the validity of the conviction[.]; OR

(E) THE DEFENDANT PREVI QUSLY BROUGHT A MOTI ON TO VACATE JUDGVENT,
VH CH WAS DENI ED BY THE COURT, AND THE DEFENDANT | S CURRENTLY SEEKI NG TO
VACATE THE JUDGVENT ON A GROUND OTHER THAN NEW.Y DI SCOVERED EVI DENCE
UNDER PARAGRAPH (G OF SUBDI VI SION ONE OF THI S SECTI ON, OR

(F) THE DEFENDANT'S MOTION DOES NOT COWPLY WTH THE TIME LIM TS SET
FORTH I N SUBDI VI SION EI GHT OF TH' S SECTI ON.

S 13. The openi ng paragraph of paragraph (c) of subdivision 3 of
section 440.10 of the crimnal procedure lawis anmended to read as
fol | ows:

Upon a previous notion made pursuant to this section, the defendant
was in a position adequately to raise the [ground or issue underlying
the present notion] CLAIM OF NEWLY DI SCOVERED EVI DENCE UNDER PARAGRAPH
(G OF SUBDIVISION ONE OF THI'S SECTI ON but did not do so.

S 14. Section 440.10 of +the crimnal procedure |aw is anended by
addi ng a new subdivision 8 to read as fol |l ows:

8. ANY MOTI ON TO VACATE JUDGVENT BY A DEFENDANT MJUST BE FILED WTH N
ONE YEAR OF THE DATE ON WHI CH A JUDGVENT OF CONVI CTI ON BECOVES FI NAL BY
THE CONCLUSI ON OF DI RECT REVI EW OR THE EXPI RATION OF THE TI ME FOR SEEK-
NG SUCH REVI EW PROVI DED, HOWNEVER, THAT A MOTI ON BY A DEFENDANT CLAI M
| NG NEWLY DI SCOVERED EVI DENCE UNDER PARAGRAPH (G OF SUBDI VI SION ONE  OF
THI'S SECTI ON MAY BE MADE AT ANY TIME FOLLOW NG THE DI SCOVERY OF THE NEW
EVI DENCE SUPPORTI NG THE DEFENDANT' S CLAIM OF I NNOCENCE. NOTHING IN THI' S
SUBDI VI SION  SHALL RELI EVE THE DEFENDANT OF THE OBLI GATI ON, SET FORTH I N
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PARAGRAPH (G OF SUBDI VI SION ONE OF THI S SECTI ON, TO SHOW THAT HE OR SHE
HAS MADE THE MOTI ON TO VACATE JUDGVENT W TH DUE DI LIGENCE AFTER THE
DI SCOVERY OF THE ALLEGED NEW EVI DENCE.

S 15. Paragraph (a) of subdivision 1-a of section 440.30 of the crim -
nal procedure |aw, as anended by chapter 138 of the laws of 2004, is
anmended and a new paragraph (c) is added to read as foll ows:

(a) Wiere the defendant’'s notion requests the performance of a foren-
sic DNA test on specified evidence, and upon the court's determ nation
that any evi dence contai ni ng deoxyri bonucleic acid ("DNA") was secured
in connection wth the [trial] PROCEEDI NGS resulting in the judgnent,
the court shall grant the application for forensic DNA testing of such
evi dence upon its determ nation that if a DNA test had been conducted on
such evidence, and if the results had been admtted in the trial result-
ing in the judgnent, there exists a reasonable probability that the
verdi ct woul d have been nore favorable to the defendant. |IN THE CASE OF
A DEFENDANT CONVI CTED UPON A PLEA OF GUILTY, THE COURT SHALL GRANT THE
APPLI CATION ONLY UPON | TS DETERM NATION THAT |IF THE RESULTS HAD BEEN
AVAI LABLE TO THE DEFENDANT, THERE EXI STS A REASONABLE PROBABI LI TY THAT
THE DEFENDANT WOULD NOT HAVE BEEN CONVI CTED BY PLEA OF GUILTY OR OTHER-
W SE, AND | N MAKI NG THAT DETERM NATI ON, THE COURT NMAY CONSIDER, AMONG
OTHER RELEVANT | NFORMATI ON, THE PROCEEDINGS | N CONNECTION W TH THE
DEFENDANT' S PLEA OF GUILTY.

(© I N ADDI TI ON TO REQUESTI NG THE PERFORMANCE OF A FORENSIC DNA TEST
OF SPECIFIED EVIDENCE, AS SET FORTH I N PARAGRAPH (A) OF THI S SUBDI VI -
SI ON, THE DEFENDANT MAY ALSO MOVE FOR A COWARISON OF A DNA PROFILE
DERI VED FROM EVI DENCE RECOVERED BY LAW ENFORCEMENT TO A DNA DATABANK.
I N DECI DI NG WHETHER TO GRANT A MOTI ON FOR SUCH COVPARI SON, THE COURT MAY
CONS| DER WHETHER THE DEFENDANT HAD THE OPPORTUNI TY TO MOVE FOR SUCH A
COVPARI SON PURSUANT TO SUBDI VI SI ON ONE- A OF SECTI ON 240.40 OF TH S PART,
BUT UNJUSTI FI ABLY FAILED TO DO SO | F THE COURT GRANTS THE MOTI ON FOR
SUCH A COVPARI SON, | T MAY DI RECT A STATE OR LOCAL PUBLI C FORENSI C LABO
RATORY TO ARRANGE FOR SUCH PROFILE TO BE ENTERED | NTO AND SEARCHED
AGAI NST LOCAL, STATE AND FEDERAL DNA DATABANKS TO THE EXTENT AND IN A
MANNER CONSI STENT W TH FEDERAL AND STATE LAWS AND REGULATI ONS GOVERNI NG
SUCH DATABANKS, | NCLUDI NG REQUI REMENTS AS TO HOW PROFI LES FOR FORENSI C
DNA ANALYSI S MUST BE GENERATED AND REQUI REMENTS FOR SEARCHI NG AND STOR-
AGE IN THE DATABANK IN QUESTION. | F SUCH A DATABANK SEARCH REVEALS THAT
THE DNA DERI VED FROM EVI DENCE RECOVERED BY LAW ENFORCEMENT MATCHES A
PROFILE IN THE DATABANK, THE DEFENDANT SHALL BE NOTI FI ED OF THE FACT
THAT THERE WAS A MATCH W TH SOVE SUCH PROFI LE, AND THE COURT SHALL GRANT
REASONABLE ADJOURNMENTS SO AS TO ALLOW THE PEOPLE TO PURSUE APPROPRI ATE
| NVESTI GATI VE STEPS. NOTHI NG IN THI' S ARTI CLE SHALL BE DEEMED TO ALLOW A
DEFENDANT TO OBTAIN AN ORDER REQUI RI NG COLLECTI ON OF A DNA SAMPLE FROM
ANY OTHER PERSON.

S 16. Section 440.30 of the crimnal procedure law is anended by
addi ng a new subdivision 8 to read as fol |l ows:

8. AT ANY TIME AFTER THE ENTRY OF A JUDGVENT, |F THE PEOPLE BECOVE
AWARE OF EVI DENCE THAT SUBSTANTI ALLY TENDS TO EXONERATE A CONVI CTED
DEFENDANT AND WAS NOT PREVI QUSLY KNOWN TO THE DEFENSE, THE PEOPLE SHALL
NOTI FY THE COURT OF THE EXI STENCE OF SUCH EVI DENCE. UPON RECEI PT OF SUCH
NOTI FI CATI ON, THE COURT SHALL NOTI FY THE DEFENDANT TO THE SAME EFFECT
AND, | F APPROPRI ATE, APPO NT DEFENSE COUNSEL SO THAT THE DEFENDANT MAY
SEEK ANY APPROPRI ATE REMEDY UNDER THIS ARTICLE. THE PEOPLE MAY MAKE
NOTI FI CATION TO A COURT PURSUANT TO THI S SUBDI VI SI ON W THOUT TAKI NG THE
PCOSI TI ON THAT THE DEFENDANT WAS | N FACT | NNOCENT AND, |F THE DEFENDANT
MOVES FOR RELIEF UNDER THI' S ARTI CLE, THE PEOPLE MAY TAKE ANY POSI Tl ON,
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| NCLUDI NG CONSENT OR OPPCSITION, AS TO SUCH MOTION. THE COURT MAY
CONSI DER, BUT NEED NOT GRANT, THE DEFENDANT' S RELEASE ON BAI L PENDI NG
THE DETERM NATI ON OF A MOTI ON MADE FOLLOW NG SUCH A NOTI FI CATI ON.

S 17. The section heading of section 440.40 of the crimnal procedure
l aw i s amended and a new subdivision 7 is added to read as foll ows:

Motion to set aside sentence OR TO VACATE JUDGVENT; by peopl e.

7. AT ANY TI ME AFTER THE ENTRY OF A JUDGMVENT, THE PEOPLE MAY, IN LIEU
OF THE NOTI FI CATI ON PROCEDURES SET FORTH I N SUBDI VI SI ON ElI GHT OF SECTI ON
440.30 OF THIS ARTICLE, MOVE TO VACATE A DEFENDANT'S JUDGMVENT OF
CONVI CTI ON UPON THE GROUND THAT THE DEFENDANT |S ACTUALLY | NNOCENT OF
THE CHARGES UNDERLYI NG THE JUDGVENT. | N SUCH A MOTI ON, THE PEOPLE SHALL
SET FORTH EVI DENTI ARY FACTS AND | NFERENCES SUPPORTI NG THE CONTENTI ON
THAT THE DEFENDANT | S | NNOCENT. UPON RECEI PT OF SUCH A MOTI ON, THE COURT
SHALL ORDER THAT THE DEFENDANT BE PRODUCED BEFORE THE COURT W THOUT
DELAY. AT SUCH A COURT APPEARANCE, THE COURT MAY SUMVARILY GRANT THE
MOTION BASED ON THE ALLEGATIONS IN THE PEOPLE' S MOTI ON AND | N ANY
RESPONSI VE PAPERS FI LED ON THE DEFENDANT' S BEHALF, AND BASED ON ANY ORAL
ARGUMENTS MADE ON THE MOTION. | F THE COURT DOES NOT SUWMMARI LY GRANT THE
MOTION:  (A) | T MUST APPO NT COUNSEL FOR THE DEFENDANT | F THE DEFENDANT
| S NOT ALREADY REPRESENTED BY COUNSEL, (B) I T MJUST CONSIDER, BUT NEED
NOT GRANT, A DEFENDANT'S RELEASE ON BAI L PENDI NG THE DETERM NATI ON OF
THE MOTION, AND (C) | T MJUST GRANT A PROWT HEARI NG AT WH CH THE PARTI ES
MAY CALL W TNESSES AND OFFER DOCUMENTARY EVI DENCE, BEFORE RENDERI NG | TS
DECI SI ON TO GRANT OR DENY THE MOTION. |F THE COURT DENIES THE MOTION, IT
SHALL SET FORTH FI NDI NGS OF FACTS AND CONCLUSI ONS OF LAW SUPPORTING I TS
DECI SI ON.

S 18. Section 65.10 of the penal |aw is anmended by adding a new subdi -
vision 4-b to read as foll ows:

4-B. MANDATORY CONDI TI ON FOR DNA DESI GNATED OFFENDERS. WHEN | MPCSI NG A
SENTENCE OF PROBATI ON OR CONDI TI ONAL DI SCHARGE UPON A PERSON CONVI CTED
OF AN OFFENSE SPECIFIED | N SUBDI VI SI ON SEVEN OF SECTI ON NI NE HUNDRED
NI NETY- FI VE OF THE EXECUTI VE LAW THE COURT SHALL REQUI RE, AS A MANDATO
RY CONDI TI ON OF SUCH SENTENCE, THAT SUCH PERSON PROVI DE A DNA SAMPLE AS
REQUI RED BY SECTI ON NI NE HUNDRED NI NETY- FI VE- C OF THE EXECUTI VE LAW

S 19. Paragraph (b) of subdivision 3 and paragraph (b) of subdivision
5 of section 8-b of the court of clainms act, as added by chapter 1009 of
the laws of 1984, are anended to read as foll ows:

(b) (i) he has been pardoned upon the ground of innocence of the crine
or crimes for which he was sentenced and which are the grounds for the
conplaint; or (ii) his judgnent of conviction was reversed or vacated,
and the accusatory instrunent dismssed or, if a newtrial was ordered,
either he was found not guilty at the newtrial or he was not retried
and the accusatory instrunent dism ssed; provided that the judgenent of
conviction was reversed or vacated, and the accusatory instrunent was
di sm ssed, on any of the follow ng grounds: (A) paragraph [(a),] (b),
(c), [(e)] or (g) of subdivision one of section 440.10 of the crim nal
procedure law, or (B) subdivision one (where based upon grounds set
forth initem(A) [hereof] OF TH S SUBPARAGRAPH), two, three (where the
count dism ssed was the sole basis for the inprisonnment conplained of)
or five of section 470.20 of the crimnal procedure law, or (C) conpara-
ble provisions of the former code of crimnal procedure or subsequent
law, or (D) SUBDI VI SI ON SEVEN OF SECTI ON 440.40 OF THE CRIM NAL PROCE-
DURE LAW OR (E) the statute, or application thereof, on which the accu-
satory instrunent was based violated the constitution of the United
States or the state of New York; OR (F) THE CLAIMANT'S CONVICTION WAS
VACATED UNDER ANOTHER SECTI ON OF LAW NOT ENUMERATED | N THI S PARAGRAPH,
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BUT WHOSE APPLI CATION TO CLAIMANT'S CONVICTION | NVOLVED FACTS AND
Cl RCUMBTANCES THAT DI RECTLY SUPPORT CLAI MANT' S ASSERTI ON OF | NNOCENCE
AND PROVI DED THAT, | N CASES WHERE THE CONVI CTI ON MAY HAVE BEEN VACATED
ON MORE THAN ONE GROUND, | NCLUDI NG ONE OF THE GROUNDS ENUMERATED IN THI' S
PARAGRAPH, THE COURT OF CLAI M5 SHALL NOT BE BOUND BY A DECI SI ON OF THE
CRI M NAL COURT VACATING THE CONVICTION BASED ONLY ON A GROUND NOT
ENUVERATED | N THI S PARAGRAPH, and

(b) (i) he has been pardoned upon the ground of innocence of the crine
or crinmes for which he was sentenced and which are the grounds for the
conplaint; or (ii) his judgnent of conviction was reversed or vacated,
and the accusatory instrunment dismssed or, if a newtrial was ordered,
either he was found not guilty at the newtrial or he was not retried
and the accusatory instrument dism ssed; provided that the judgenent of
conviction was reversed or vacated, and the accusatory instrument was
di sm ssed, on any of the follow ng grounds: (A) paragraph [(a),] (b),
(c), [(e)] or (g) of subdivision one of section 440.10 of the crimna
procedure law, or (B) subdivision one (where based upon grounds set
forth in item (A [hereof] OF TH S PARAGRAPH), two, three (where the
count dism ssed was the sole basis for the inprisonnment conpl ai ned of)
or five of section 470.20 of the crimnal procedure law, or (C) conpara-
bl e provisions of the fornmer code of crimnal procedure or subsequent
law, or (D) SUBDI VI SI ON SEVEN OF SECTI ON 440.40 OF THE CRI M NAL PROCE-
DURE LAW OR (E) the statute, or application thereof, on which the accu-
satory instrument was based violated the constitution of the United
States or the state of New York; OR (F) THE CLAI MANT' S CONVI CTI ON WAS
VACATED UNDER ANOTHER SECTI ON OF LAW NOT ENUMERATED IN TH' S PARAGRAPH
BUT WHOSE APPLICATION TO CLAIMANT'S CONVICTION | NVOLVED FACTS AND
Cl RCUMBTANCES THAT DI RECTLY SUPPORT CLAI MANT' S ASSERTI ON  OF | NNOCENCE
AND PROVI DED THAT, | N CASES WHERE THE CONVI CTI ON MAY HAVE BEEN VACATED
ON MORE THAN ONE GROUND, | NCLUDI NG ONE OF THE GROUNDS ENUMERATED IN THI' S
PARAGRAPH, THE COURT OF CLAIMS SHALL NOT BE BOUND BY A DECISION OF THE
CRIM NAL COURT VACATING THE CONVICTION BASED ONLY ON A GROUND NOT
ENUVERATED | N THI S PARAGRAPH, and

S 20. This act shall take effect Novenber 1, 2009; provided, however,
that the amendnments to paragraph (a) of subdivision 3 of section 995-c
of the executive law, nmade by section two of this act, shall apply to
any person who is convicted of a crine, adjudicated a youthful offender,
incarcerated or subject to probation or parole supervision, or subject
to a requirenment to register as a sex offender, on or after such effec-
tive date; provided, further, that the amendnents to paragraph (a) of
subdi vi sion 4 of section 30.10 of the crimnal procedure |aw, nade by
section nine of this act, shall apply to offenses where the applicable
period of limtation, including any extension of such period of Ilimta-
tion pursuant to law in effect before such effective date, has not
expi red on such effective date; and provided, further, that, sections
six, seven and eight of this act shall take effect April 1, 2010, and
shall expire and be deened repeal ed Septenber 1, 2013.



