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STATE OF NEW YORK

311
2009- 2010 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 7, 2009

Introduced by Sen. MAZIARZ -- read twi ce and ordered printed, and when
printed to be conmmitted to the Conmttee on Insurance

AN ACT to anend the insurance |aw and the public health law, in relation
to establishing procedures for the collection of overpaynents from
health care providers based wupon eligibility of the insured; and
requiring insurers to notify health care professionals by witten and
el ectronic formats regarding particular billing codes; and requiring
contracts entered into with a health care provider to include certain
i nformation

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 3224-a of the insurance law is anended by adding a
new subsection (b-1) to read as foll ows:

(B-1) WHERE AN | NSURER OR ORGANI ZATI ON OR CORPORATI ON SEEKS A REFUND
FROM A HEALTH CARE PROVI DER OF A PAYMENT PREVI QUSLY MADE FOR HEALTH CARE
SERVI CES:

(1) IN A CASE WVHERE AN | NSURER OR ORGANI ZATI ON OR CORPORATI ON | S SEEK-
| NG A REFUND FOR PAYMENT PREVI QUSLY MADE BASED UPON A GOOD FAI TH BELI EF
REGARDI NG THE ELIG BILITY OF A PERSON FOR COVERAGE, OR THE LIABILITY OF
ANOTHER | NSURER OR CORPORATI ON OR ORGANI ZATI ON FOR ALL OR PART OF THE
CLAIM THE | NSURER OR ORGANI ZATI ON OR CORPORATI ON MUST NOTI FY THE HEALTH
CARE PROVIDER IN WRITING THE AMOUNT OF THE REFUND BEI NG SOUGHT, THE
SPECI FI C REASONS WHY THE REFUND | S BEI NG SOUGHT, AND ANY | NFORVATION I T
MAY HAVE REGARDI NG ANOTHER | NSURER, ORGANI ZATI ON, CORPORATI ON OR OTHER
ENTI TY THAT MAY BE LEGALLY OBLI GATED TO MAKE PAYMENT. | F THE | NSURER,
ORGANI ZATI ON OR CORPORATI ON  SEEKI NG THE REFUND DOES NOT MAI NTAI N ANY
SUCH | NFORMATI ON, | T SHALL SO STATE ON THE NOTICE TO THE HEALTH CARE
PROVI DER.  NOTI CE OF SUCH REFUND DEMAND SHALL BE MADE AS SOON AS REASON
ABLY PRACTI CABLE AFTER RECEI PT OF | NFORMATI ON THAT SUCH | NSURER, ORGAN-
| ZATI ON OR CORPORATI ON WAS NOT RESPONSI BLE FOR PAYMENT. FAI LURE TO | DEN-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD01165- 02- 9



Co~NOoOUIT~hWNE

S. 311 2

TI'FY SUCH OTHER RESPONSI BLE PAYCOR WHERE SUCH | NFORMATI ON | S KNOMWN TO THE
| NSURER, OR CORGANI ZATI ON OR CORPORATI ON, OR FAI LURE TO TI MELY NOTI FY THE
HEALTH CARE PROVI DER ONCE SUCH | NFORMATI ON | S RECElI VED REGARDI NG THAT
SUCH | NSURER, ORGANI ZATION OR CORPORATION WAS NOT RESPONSI BLE FOR
PAYMENT, SHALL BAR SUCH | NSURER, ORGANIZATION OR CORPORATION FROM
ATTEMPTI NG TO OBTAIN THE REFUND OF THE PREVI QUS PAYMENT. THE HEALTH CARE
PROVIDER FROM WHOM THE REFUND | S SOQUGHT MAY SUBM T SUCH CLAIM TO THE
LEGALLY RESPONSI BLE | NSURER, CORPORATI ON OR ORGANI ZATI ON FOR PAYMENT.
FOR THE PURPOCSES OF COVPLYING WTH ANY TI ME LI M TATI ON THE | NSURER,
ORGANI ZATI ON OR CORPORATI ON LEGALLY RESPONSI BLE FOR PAYMENT NAY HAVE
REGARDING THE SUBM SSION OF CLAIMS, THE DATE OF NOTI CE OF THE REFUND
DEMAND FROM THE | NSURER, CORGANI ZATI ON OR CORPORATI ON SEEKI NG THE REFUND
SHALL BE DEEMED TO BE THE DATE OF THE RENDERI NG OF HEALTH CARE SERVI CES.
SUCH TIME LIMTATION OF THE LEGALLY RESPONSI BLE | NSURER, CORPORATI ON OR
ORGANI ZATI ON SHALL BE EXCUSED WHERE THE | DENTI TY OF SUCH | NSURER, CORPO-
RATI ON OR ORGANI ZATI ON CANNOT REASONABLY BE | DENTI FIED WTHI N THE TI ME
LI M TATI ON.  ALL UTI LI ZATI ON REVI EW AS DEFI NED BY ARTI CLE FORTY- NI NE OF
TH S CHAPTER AND ARTI CLE FORTY-N NE OF THE PUBLI C HEALTH LAW  PERFORMED
BY THE | NSURER, ORGANI ZATI ON OR CORPORATI ON SEEKI NG THE REFUND SHALL BE
Bl NDI NG ON THE LEGALLY RESPONSI BLE | NSURER, ORGANI ZATI ON OR CORPCRATI ON
TO WHOM THE HEALTH CARE PROVI DER SUBSEQUENTLY SUBM TS THE CLAIM THE
CLAI M SHALL NOT BE DEN ED BY THE LEGALLY RESPONSI BLE | NSURER, ORGANI ZA-
TION OR CORPORATION ON THE BASIS OF LACK OF AUTHORI ZATI ON TO PROVI DE
SUCH HEALTH CARE SERVI CES.

(2) IN A CASE WHERE THE | NSURER OR ORGANI ZATION OR CORPCRATION IS
SEEKING THE REFUND BASED UPON A DETERM NATI ON REGARDI NG THE AMOUNT OF
THE CLAI M PAI D, SUCH I NSURER MAY NOT ATTEMPT TO COLLECT SUCH PREVI QUS
PAYMENT UNLESS THE FOLLOW NG CAN BE DEMONSTRATED:

(1) THE I NSURER, ORGANI ZATI ON OR CORPCRATI ON HAS | DENTI FI ED I N WRI TI NG
THE FINDING OF EACH AND EVERY CLAI M REVI EWED SUFFI CI ENT TO G VE THE
HEALTH CARE PROVI DER REASONABLY SPECIFIC NOTICE WHY SUCH PREVIQUS
PAYMENT WAS ALLECGEDLY | NAPPROPRI ATELY MADE;

(I'l') THE | NSURER, ORGANI ZATI ON OR CORPCRATI ON PROVI DES TO THE HEALTH
CARE PROVI DER A FULL AND MEANI NGFUL OPPORTUNI TY TO CHALLENGE THE FI ND-
I NGS ON THE CLAI M5 REVI EWNED PRI OR TO THE COMVENCEMENT OF ANY ADVERSARI AL
PROCEEDI NG TO COLLECT ANY SUCH PREVI OQUS PAYMENT ALLEGEDLY | NAPPROPRI ATE-
LY MADE;, AND

(I'11) SUCH | NSURER, ORGANI ZATI ON OR CORPORATI ON HAS DETERM NED AND
NOTI FI ED THE HEALTH CARE PROVI DER I N WRI TI NG | F THERE HAVE BEEN UNDER-
PAYMENTS TO SUCH HEALTH CARE PROVI DER AND THE FULL AMOUNT OF THE UNDER-
PAYMENTS HAVE BEEN SUBTRACTED FROM THE TOTAL AMOUNT OF PREVI QUS PAYMENTS
ALLEGEDLY | NAPPRCOPRI ATELY MADE.

(3) I'N NO EVENT MAY AN | NSURER, ORGANI ZATI ON OR CORPORATI ON, W THOUT
THE CONSENT OF THE HEALTH CARE PROVI DER FROM WHOM THE REFUND | S SOUGHT,
USE EXTRAPCLATI ON TO DETERM NE THE TOTAL OF SUCH PREVIOQUS PAYMENTS
ALLEGEDLY | NAPPROPRI ATELY MADE. SUCH CONSENT MAY NOT BE OBTAI NED BY
I NCLUSI ON | N THE GENERAL CONTRACT OF THE HEALTH CARE PROVIDER W TH THE
I NSURER, ORGANI ZATI ON OR CORPORATI ON. | F EXTRAPCLATION IS USED TO DETER-
M NE THE TOTAL AMOUNT THE | NSURER, ORGANI ZATI ON OR CORPCORATI ON MUST, IN
ADDI TITON TO MEETING THE REQU REMENTS OF PARAGRAPH TWO OF THIS
SUBSECTI ON:

(1) PROVIDE | NFORVATI ON TO THE HEALTH CARE PROVI DER HOW THE SAMPLE OF
CLAI M5 WAS SELECTED UPON WHI CH THE EXTRAPOLATED TOTAL WAS DETERM NED, AS
VELL AS THE ERROR RATE;
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(1'l) DEMONSTRATE THAT THE SAMPLE OF CLAI M5 REVI EMED WAS SUFFI CIENT I N
SI ZE TO PERM T A GENERALI ZATI ON FOR ALL CLAI M5 SUBM TTED DURI NG THE TI ME
PERI OD UNDER REVI EW

(1'11) 1DENTIFY THE FI NDI NGS OF EACH AND EVERY CLAI M REVI EVED | N SUCH
SUFFI Cl ENT DETAIL AS TO APPRI SE THE HEALTH CARE PROVIDER WHY |IT WAS
DETERM NED THAT THE PREVI OQUS PAYMENT WAS ALLEGEDLY | NAPPROPRI ATELY MADE;

(1V)  ASSURE THAT THE FI NDI NGS OF THE CLAI M5 REVI EWED ARE NOT EXTRAPO
LATED TO CLAI M5 THAT WERE SUBM TTED QUTSI DE OF THE PERIOD OF TIME THAT
CLAI M5 WERE REVI EVED;

PROVI DE TO THE HEALTH CARE PROVI DER A FULL AND MEANI NGFUL OPPORTU
NI TY TO CHALLENGE THE FI NDINGS ON THE CLAI M5 REVI EWED, AS WELL AS THE
MANNER BY WHI CH THE TOTAL AMOUNT OF PREVI OQUS PAYMENTS ALLEGEDLY | NAPPRO
PRI ATELY MADE WAS DETERM NED, PRI OR TO THE COMMENCEMENT OF ANY ADVER-
SARI AL  PROCEEDI NG TO COLLECT ANY SUCH | NAPPROPRI ATE PREVI OUS PAYMENTS;
AND

(VI') DETERM NED | F THERE HAVE BEEN UNDERPAYMENTS TO SUCH HEALTH CARE
PROVI DER AND THOSE AMOUNTS HAVE BEEN USED TO OFFSET ANY RESPONSI BI LI TY
OF THE HEALTH CARE PROVI DER TO REPAY THE PREVIOUS PAYMENTS ALLEGEDLY
| NAPPROPRI ATELY MADE.

(4) |IN NO EVENT MAY A REFUND FOR A PREVI QUS PAYMENT BE SOUGHT WHERE
UTI LI ZATI ON REVI EW PURSUANT TO ARTI CLE FORTY-NINE OF THI'S CHAPTER OR
ARTI CLE FORTY-NI NE OF THE PUBLI C HEALTH LAW HAVE BEEN PERFORMED, EXCEPT
AS PROVI DED | N PARAGRAPH ONE OF THI S SUBSECTI ON.

(5) I'N NO EVENT MAY A REFUND FOR A PREVI QUS PAYMENT BE SOUGHT EXCEPT
AS OTHERW SE PROVI DED BY THI S SUBSECTI ON.

(6) |IN NO EVENT MAY AN | NSURER, ORGANI ZATI ON OR CORPORATI ON, W THOUT
THE CONSENT OF THE HEALTH CARE PROVI DER, ATTEMPT TO OBTAI N SUCH PREVI QUS
PAYMENTS DETERM NED TO HAVE BEEN | NAPPROPRI ATELY MADE, AS SET FORTH IN
THI'S SUBSECTI ON, BY OFFSETTI NG FUTURE PAYMENTS DUE TO SUCH HEALTH CARE
PROVI DER. SUCH CONSENT MAY NOT BE OBTAINED BY INCLUSION IN THE GENERAL
CONTRACT BETWEEN THE HEALTH CARE PROVI DER AND THE | NSURER, ORGANI ZATI ON
OR CORPORATI ON.

(7) THE HEALTH CARE PROVI DER SHALL BE A VEN A PERFCD OF TIME OF NO
LESS THAN SI X MONTHS TO REFUND PREVI QUS PAYMENTS THAT HAVE BEEN, AS SET
FORTH I N THI S SUBSECTI ON, DETERM NED TO BE | NAPPROPRI ATELY MADE.

S 2. Subsection (d) of section 4803 of the insurance |aw, as added by
chapter 705 of the laws of 1996, is amended to read as foll ows:

(d) An insurer shall devel op and inpl ement policies and procedures to
ensure that health care providers participating in the [the] in-network
benefits portion of an insurer's network for a managed care product are
regularly informed of information maintained by the insurer to evaluate
the performance or practice of the health care professional. The insurer
shall consult with health care professionals in devel opi ng net hodol ogi es
to collect and analyze provider profiling data. Insurers shall provide
any such information and profiling data and analysis to these health
care professionals. Such information, data or analysis shall be provided
on a periodic basis appropriate to the nature and anount of data and the
vol une and scope of services provided. SUCH | NFORVATI ON, DATA AND ANALY-
SIS SHALL BE PROVI DED TO THE SUPERI NTENDENT AT THE SAME Tl ME SUCH | NFOR-
MATI ON, DATA AND ANALYSI S | S PROVI DED TO HEALTH CARE PROFESSI ONALS. Any
profiling data used to evaluate the perfornmance or practice of such a
health care professional shall be neasured against stated criteria and
an appropriate group of health care professionals using simlar treat-
ment nodalities serving a conparable patient population. Upon presenta-
tion of such information or data, each such health care professional
shall be given the opportunity to discuss the unique nature of the
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health care professional's patient popul ation which may have a bearing
on the professional's profile and to work cooperatively with the insurer
to inmprove performance. AN INSURER SHALL, ON A PERI ODI C BASI S, NOTI FY
HEALTH CARE PROFESSI ONALS BY WRI TTEN AND ELECTRONI C FORVATS REGARDI NG
PARTI CULAR BI LLI NG CODES USED BY HEALTH CARE PROFESSI ONALS WHI CH MAY BE
OVERUTI LI ZED OR | NAPPROPRI ATELY UTI LI ZED. SUCH NOTI FI CATI ON SHALL BE A
CONDI TI ON PRECEDENT TO TAKE ANY ACTION TO RECOUP PREVIOUSLY PAID
PAYMENTS UNDER SECTI ON THREE THOUSAND TWO HUNDRED TWENTY- FOUR-A OF THI' S
CHAPTER

S 3. Subdivision 4 of section 4406-d of the public health law, as
added by chapter 705 of the laws of 1996, is amended to read as foll ows:

4. A health care plan shall develop and i npl enent policies and proce-
dures to ensure that health care professionals are regularly informed of
i nformati on mai ntai ned by the health care plan to evaluate the perform
ance or practice of the health care professional. The health care pl an
shall consult with health care professionals in devel opi ng net hodol ogi es
to collect and anal yze health care professional profiling data. Health
care plans shall provide any such information and profiling data and
anal ysis to health care professionals. Such information, data or analy-
sis shall be provided on a periodic basis appropriate to the nature and
anount of data and the vol une and scope of services provided. SUCH
| NFORVATI ON, DATA AND ANALYSI S SHALL ALSO BE PROVI DED TO THE DEPARTMENT
AT THE SAME TI ME THE | NFORVATI ON, DATA AND ANALYSIS IS PROVIDED TO
HEALTH CARE PROFESSI ONALS. Any profiling data used to evaluate the
performance or practice of a health care professional shall be neasured
agai nst stated criteria and an appropriate group of health care profes-
sionals using simlar treatnment nodalities serving a conparable patient
popul ati on. Upon presentation of such information or data, each health
care professional shall be given the opportunity to discuss the unique
nature of the health care professional's patient population which my
have a bearing on the health care professional's profile and to work
cooperatively with the health care plan to inprove perfornance. A
HEALTH CARE PLAN SHALL, ON A PERI ODI C BASI S, NOTI FY HEALTH CARE PROFES-
SIONALS BY WRI TTEN AND ELECTRONI C FORVATS REGARDI NG PARTI CULAR BI LLI NG
CODES USED BY HEALTH CARE PROFESSI ONALS WHICH MAY BE OVERUTILIZED OR
| NAPPROPRI ATELY  UTI LI ZED. SUCH NOTI FI CATI ON SHALL BE A CONDI TI ON PRECE-
DENT TO TAKI NG ANY ACTI ON TO RECOUP PAYMENTS PREVI QUSLY PAI D AS PROVI DED
UNDER SECTI ON THREE THOUSAND TWO HUNDRED TWENTY- FOUR-A OF THE | NSURANCE
LAW

S 4. Subsection (e) of section 3217-b of the insurance |aw, as added
by chapter 586 of the |aws of 1998, is anended to read as foll ows:

(e) Contracts entered into between an insurer and a health care
provi der shall include terns which prescribe:

(1) the method by which paynents to a provider, including any prospec-
tive or retrospective adjustnents thereto, shall be cal cul at ed;

(2) the time periods within which such calculations will be conpl et ed,
the dates wupon which any such paynents and adjustnments shall be deter-
m ned to be due, and the dates upon which any such paynments and adj ust-
ments will be nade;

(3) a description of the records or information relied upon to cal cu-
| ate any such paynents and adjustnents, and a description of how the
provi der can access a sunmary of such cal cul ati ons and adj ust nents;

(4) the process to be enployed to resolve disputed incorrect or incom
plete records or information and to adjust any such paynents and adj ust -
nments which have been «calculated by relying on any such incorrect or
i nconpl ete records or information so disputed; provided, however, that
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not hi ng herein shall be deened to authorize or require the disclosure of
personally identifiable patient information or infornmation related to
ot her individual health care providers or the plan's proprietary data
collection systenms, software or quality assurance or utilization review
nmet hodol ogi es; [and]

(5) the right of either party to the contract to seek resolution of a
di spute arising pursuant to the paynent terns of such contracts through
a proceedi ng under article seventy-five of the civil practice law and
rul es;

(6) THAT THE INSURER W LL NOTIFY THE PROVI DER, ELECTRONI CALLY AND I N
VWRI TI NG AS SOON AS REASONABLY PRACTI CABLE, OF SPECI FI C CHANGES TO THE
APPLI CABLE PAYMENT SCHEDULE AND/ OR SPECI FI C CHANGES TO THE MANNER BY
VH CH PAYMENTS W LL BE CALCULATED;

(7) THAT A PROVI DER CAN OBTAI N SPECI FI C | NFORVATI ON FROM THE | NSURER
REGARDI NG THE PAYMENT FOR A PARTICULAR SERVICE OR SERVICES, OR THE
MANNER BY WHI CH PAYMENTS W LL BE CALCULATED, BY SUBM TTI NG A REQUEST IN
VRI TI NG OR BY SUBM TTI NG A REQUEST VI A ELECTRONI C MEANS; AND

(8) THAT THE PROVI DER W LL BE ABLE TO OBTAIN THE MOST CURRENT | NFORMA-
TI ON MAI NTAI NED BY THE | NSURER REGARDI NG THE ELI G BI LI TY OF A PARTI CULAR
PATI ENT TO RECEI VE COVERED SERVI CES. A VI OLATI ON OR FAI LURE TO PERFORM
ANY OBLI GATI ON | MPOSED UNDER THI' S SECTI ON SHALL RESULT IN A CIVIL PENAL-
TY NOT TO EXCEED ONE THOUSAND DOLLARS FOR EACH SUCH VIOLATION OR
FAl LURE

S 5. Subdivision b5-a of section 4406-c of the public health law, as
added by chapter 586 of the laws of 1998, is amended to read as foll ows:

5-a. Contracts entered into between a plan and a health care provider
shall include terns which prescri be:

(a) the method by which paynents to a provider, including any prospec-
tive or retrospective adjustnents thereto, shall be cal cul at ed;

(b) the time periods within which such calculations will be conpl et ed,
the dates wupon which any such paynents and adjustnments shall be deter-
m ned to be due, and the dates upon which any such paynments and adj ust-
ments will be nade;

(c) a description of the records or information relied upon to cal cu-
| ate any such paynents and adj ustnents, and a description of how the
provi der can access a sunmary of such cal cul ati ons and adj ust nents;

(d) the process to be enployed to [resol ved] RESOLVE di sputed incor-
rect or inconplete records or information and to adjust any such
paynents and adjustnments which have been cal cul ated by relying on any
such incorrect or inconplete records or information and to adjust any
such paynments and adjustnments which have been cal cul ated by relying on
any such incorrect or inconplete records or information so disputed;
provi ded, however, that nothing herein shall be deened to authorize or
require the disclosure of personally identifiable patient information or
information related to other individual health care providers or the
plan's proprietary data collection systens, software or quality assur-
ance or utilization review nethodol ogi es; [and]

(e) the right of either party to the contract to seek resolution of a
di spute arising pursuant to the paynent ternms of such contract through a
proceeding under article seventy-five of the civil practice |aw and
rul es;

(F) THAT THE PLAN WLL NOTIFY THE PROVIDER, ELECTRONI CALLY AND IN
VWRI TING ~AS SOON AS REASONABLY PRACTI CABLE, OF SPECI FI C CHANGES TO THE
APPLI CABLE PAYMENT SCHEDULE ANDY OR SPECI FI C CHANGES TO THE MANNER BY
VH CH PAYMENTS W LL BE CALCULATED;
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(G THAT THE PROVIDER CAN OBTAI N SPECI FI C | NFORMATI ON FROM THE PLAN
REGARDI NG THE PAYMENT FOR A PARTICULAR SERVICE OR SERVICES, OR THE
MANNER BY WH CH PAYMENTS W LL BE CALCULATED, BY SUBM TTI NG A REQUEST I N
VRI TI NG OR BY SUBM TTI NG A REQUEST VI A ELECTRONI C MEANS; AND

(H THAT THE PROVIDER W LL BE ABLE TO OBTAIN THE MOST CURRENT | NFORMA-
TION MAINTAINED BY THE PLAN REGARDI NG THE ELI G BI LI TY OF A PARTI CULAR
PATI ENT TO RECElI VE COVERED SERVI CES. A VI OLATION OR FAILURE TO PERFORM
ANY OBLI GATI ON | MPOSED UNDER THI' S SECTI ON SHALL RESULT IN A CIVIL PENAL-
TY NOT TO EXCEED ONE THOUSAND DOLLARS FOR EACH SUCH VI OLATI ON OR
FAl LURE.

S 6. This act shall take effect on the sixtieth day after it shall
have becone a | aw



