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STATE OF NEW YORK

2987
2009- 2010 Regul ar Sessi ons
I N SENATE
March 9, 2009

I ntroduced by Sens. RANZENHOFER, ALESI, DeFRANCI SCO, FUSCHI LLO O JOHN
SON, LARKIN, LAVALLE, LIBOUS, MAZIARZ, PADAVAN, ROBACH, SALAND,
SKELCS, VOLKER, YOUNG -- read twice and ordered printed, and when
printed to be committed to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anend the tax law, in relation to a snmall business electric
energy tax credit

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 210 of the tax lawis amended by adding a new
subdi vision 41 to read as foll ows:

41. SMALL BUSI NESS ELECTRI C ENERGY TAX CREDIT. (A) A TAXPAYER THAT IS
ELI G BLE UNDER THE LI M TATI ONS SPECI FI ED | N PARAGRAPH (B) OF THI S SUBDI -
VISION SHALL BE ALLOWNED A CREDI T AGAI NST THE TAX | MPOSED BY THI S ARTI -
CLE. THE AMOUNT OF THE CREDI T SHALL BE EQUAL TO THE PRODUCT OF TWO
CENTS PER KILOMTT HOUR FOR ALL BUSI NESS RELATED ELECTRI CI TY USAGE AT
THE TAXPAYER S PRI MARY BUSI NESS LOCATI ON.

(B) AN ELI G BLE TAXPAYER SHALL (1) HAVE NO MORE THAN NI NETEEN FULL
TIME EQU VALENT EMPLOYEES |IN NEW YORK STATE, | NCLUDI NG ANY RELATED
MEMBERS OR AFFILIATES, (Il) NOT BE A SOLE-PROPRIETORSH P |IF SUCH
SOLE- PROPRI ETOR' S PRI MARY BUSI NESS LOCATION IS SI TED I N OR PART OF SUCH
SOLE- PROPRI ETOR' S PLACE OF RESIDENCE, (I11) NOT BE CERTI FI ED PURSUANT TO
ARTI CLE ElI GHTEEN- B OF THE GENERAL MUNI Cl PAL LAW AND (1V) NOT BE RECEI V-
| NG ANY ALLOCATI ON OR AWARD PURSUANT TO ANY PROGRAM AUTHORI ZED UNDER
ARTI CLE SI X OF THE ECONOM C DEVELOPMENT LAW

(O (I) THE TERM "BUSI NESS RELATED ELECTRI CI TY USAGE" SHALL REFER TO
ELECTRI CAL PONER USAGE USED TO FURTHER THE ECONOM C ACTIMITY OF THE
TAXPAYER AT THE PRI MARY BUSI NESS LOCATI ON THAT |'S CLEARLY DELI M TED FROM
ANY SHARED ELECTRI CAL PONER USAGE COST. (I1) THE TERM " PRI MARY BUSI NESS
LOCATI ON' SHALL MEAN THE PHYSI CAL SITE OF THE TAXPAYER WTHI N THE STATE
OF NEW YORK WHERE THE MAJORITY OF THE TAXPAYER S ECONOM C ACTIVITY IS

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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GENERATED OR COORDI NATED THROUGH. (11r1)y THE TERM "RELATED MEMBERS"
SHALL HAVE THE SAME MEANING AS SET FORTH I N CLAUSES (A) AND (B) OF
SUBPARAGRAPH ONE OF PARAGRAPH (O) OF SUBDIVISION NINE OF SECTION TWO
HUNDRED EIGAT OF THI'S ARTICLE, AS AMENDED BY SECTI ON ONE OF PART M OF
CHAPTER SI X HUNDRED ElI GHTY-SI X OF THE LAWS OF TWDO THOUSAND THREE, AND
THE TERM "AFFI LI ATES" SHALL MEAN THOSE CORPORATI ONS THAT ARE MEMBERS OF
THE SAME AFFI LI ATED GROUP (AS DEFI NED I N SECTI ON FI FTEEN HUNDRED FOUR OF
THE | NTERNAL REVENUE CODE) AS THE TAXPAYER

(D) THE ELI G BLE USAGE LEVEL SHALL BE THE TOTAL Kl LOMTT HOUR USAGE OF
THE TAXPAYER FOR BUSI NESS RELATED ELECTRI CI TY USAGE DURI NG THE TAXPAY-
ER S TAXABLE YEAR AS VERI FI ED THROUGH BI LLS OR OTHER FORM OF USAGE CHART
PROVIDED TO THE TAXPAYER BY THE TAXPAYER S ELECTRI CI TY POAER SERVI CE
PROVI DER.

(E) THE CREDIT ALLOAED UNDER THI S SUBDI VI SION FOR ANY TAXABLE YEAR
SHALL NOT REDUCE THE TAX DUE FOR SUCH YEAR TO LESS THAN THE Hl GHER OF
THE AMOUNTS PRESCRI BED | N PARAGRAPHS (C) AND (D) OF SUBDIVISION ONE OF
THI S SECTI ON. HONEVER, |F THE AMOUNT OF CREDI T ALLOWED UNDER THI S SUBDI -
VI SION FOR ANY TAXABLE YEAR REDUCES THE TAX TO SUCH AMOUNT, ANY AMOUNT
OF CREDI T NOT DEDUCTI BLE I N SUCH TAXABLE YEAR SHALL BE TREATED AS AN
OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED | N ACCORDANCE W TH THE
PROVI SI ONS OF SECTI ON TEN HUNDRED EI GHTY-SI X OF TH S CHAPTER.  PROVI DED,
HONEVER, THE PROVI SI ONS OF SUBSECTI ON (C) OF SECTI ON TEN HUNDRED EI GHT-
Y-El GHT OF THI S CHAPTER NOTW THSTANDI NG NO | NTEREST SHALL BE PAI D THER-
EON.

S 2. Section 606 of the tax law is anended by addi ng a new subsection
(gqq) to read as follows:

(QQ SMALL BUSI NESS ELECTRI C ENERGY TAX CREDIT. (1) A TAXPAYER THAT IS
ELIG BLE UNDER THE LIMTATIONS SPECIFIED IN PARAGRAPH TWO OF THI S
SUBSECTI ON SHALL BE ALLOWED A CREDI T AGAINST THE TAX |IMPOCSED BY TH'S
ARTI CLE. THE AMOUNT OF THE CREDI T SHALL BE EQUAL TO THE PRODUCT (OR PRO
RATA SHARE OF THE PRODUCT I N THE CASE OF A PARTNERSHI P) OF TWD CENTS PER
KI LOMTT HOUR FOR ALL BUSI NESS RELATED ELECTRI CI TY USAGE AT THE TAXPAY-
ER S PRI MARY BUSI NESS LOCATI ON.

(2) AN ELIGABLE TAXPAYER SHALL (1) HAVE NO MORE THAN NI NETEEN FULL
TI MVE EQUI VALENT EMPLOYEES IN NEW YORK STATE, | NCLUDING ANY RELATED
MEMBERS OR AFFILIATES, (I1) SHALL NOT BE A SOLE- PROPRI ETORSHI P | F SUCH
SOLE- PROPRI ETOR' S PRI MARY BUSI NESS LOCATION IS SITED IN OR PART OF SUCH
SOLE- PROPRI ETOR' S PLACE OF RESIDENCE, (I11) NOT BE CERTI FI ED PURSUANT TO
ARTI CLE ElI GHTEEN- B OF THE GENERAL MUNI Cl PAL LAW AND (1V) NOT BE RECEI V-
ING ANY ALLOCATION OR AWARD PURSUANT TO ANY PROGRAM AUTHORI ZED UNDER
ARTI CLE SI X OF THE ECONOM C DEVELOPMENT LAW

(3) (1) THE TERM "BUSI NESS RELATED ELECTRI CI TY USAGE" SHALL REFER TO
ELECTRI CAL PONER USAGE USED TO FURTHER THE ECONOM C ACTIVITY OF THE
TAXPAYER AT THE PRI MARY BUSI NESS LOCATI ON THAT |'S CLEARLY DELI M TED FROM
ANY SHARED ELECTRI CAL PONER USAGE COST. (I1) THE TERM " PRI MARY BUSI NESS
LOCATI ON'  SHALL MEAN THE PHYSI CAL SI TE OF THE TAXPAYER W THI N THE STATE
OF NEW YORK WHERE THE MAJORI TY OF THE TAXPAYER S ECONOM C ACTIMITY IS
GENERATED OR COORDI NATED THROUGH. (111) THE TERM " RELATED MEMBERS' SHALL
HAVE THE SAME MEANING AS SET FORTH I N CLAUSES (A) AND (B) OF SUBPARA-
GRAPH ONE OF PARAGRAPH (O) OF SUBDI VI SION NINE OF SECTION TWO HUNDRED
EIGHT OF TH' S CHAPTER, AS AMENDED BY SECTI ON ONE OF PART M OF CHAPTER
SI X HUNDRED El GHTY- SI X OF THE LAWS OF TWO THOUSAND THREE, AND THE TERM
"AFFI LI ATES" SHALL MEAN THOSE CORPORATI ONS THAT ARE MEMBERS OF THE SAME
AFFI LI ATED GROUP (AS DEFINED IN SECTION FIFTEEN HUNDRED FOUR OF THE
| NTERNAL REVENUE CODE) AS THE TAXPAYER
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(4) THE ELI G BLE USAGE LEVEL SHALL BE THE TOTAL KI LOMTT HOUR USAGE OF
THE TAXPAYER FOR BUSI NESS RELATED ELECTRI CI TY USAGE DURI NG THE TAXPAY-
ER S TAXABLE YEAR AS VERI FI ED THROUGH BI LLS OR OTHER FORM OF USAGE CHART
PROVI DED TO THE TAXPAYER BY THE TAXPAYER S ELECTRICITY POMNER SERVI CE
PROVI DER

(5 IF THE AMOUNT OF CREDI T ALLONED UNDER THI S SUBSECTI ON FOR ANY
TAXABLE YEAR SHALL EXCEED THE TAXPAYER S TAX FOR SUCH YEAR, THE EXCESS
SHALL BE TREATED AS AN OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED I N
ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON SI X HUNDRED ElI GHTY-SI X OF TH S
ARTI CLE, PROVI DED, HOWAEVER, THAT NO | NTEREST SHALL BE PAI D THEREON

S 3. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax ||aw, as anended by section 2 of part ZzZ-1 of chapter 57 of
the laws of 2008, is anended to read as foll ows:

(B) shall be treated as the owner of a new business wth respect to
such share if the corporation qualifies as a new business pursuant to
par agraph (j) of subdivision twelve of section two hundred ten of this
chapter.

The corporation's credit base under
section two hundred ten or section

Wth respect to the foll ow ng fourteen hundred fifty-six of this
credit under this section: chapter is:

(1) I'nvestnment tax credit under I nvestnent credit base or qualified
subsection (a) rehabilitation expenditures under

subdi vi sion twel ve of section two
hundred ten

(1'1) Enpire zone investnment Cost or other basis under

tax credit under subsection (j) subdi vi si on twel ve-B of section
two hundred ten

(I'1'l) Enpire zone wage tax credit El i gi bl e wages under subdi vi si on

under subsection (k) ni net een of section two hundred

ten or subsection (e) of section
fourteen hundred fifty-six

(1V) Enpire zone capital tax Qual ified investnents and

credit under subsection (I) contri butions under subdivision
twenty of section two hundred ten
or subsection (d) of section
fourteen hundred fifty-six

(V) Agricultural property tax Al | owabl e school district property

credit under subsection (n) t axes under subdi vi sion twenty-two
of section two hundred ten

(VI) Credit for enpl oynent of Qualified first-year wages or

persons with disabilities qual i fi ed second-year wages under

under subsection (0) subdi vi si on twenty-three of

section two hundred ten or
subsection (f) of section
fourteen hundred fifty-six

(VI1) Enploynment incentive credit Applicable investnent credit base
under subsection (a-1) under subdi vi sion twel ve-D of
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(VI11) Enpire zone enpl oynent
i ncentive credit under subsection

(i-1)

(I X) Alternative fuels credit
under subsection (p)

(X) Qualified enmerging technol ogy
conmpany enpl oynent credit under
subsection (Q)

(XI') Qualified energing technol ogy
conmpany capital tax credit under
subsection (r)

(XI'l) Credit for purchase of an
aut omat ed external defibrillator
under subsection (s)

(XI'1'1) Lowincome housing credit
under subsection (x)

(XIV) Credit for transportation
i mprovenent contributions under
subsection (2z)

(XV) QEZE credit for real property
t axes under subsection (bb)

(XVI) QEZE tax reduction credit
under subsection (cc)

(XVI'1) Green building credit under
subsection (y)

section two hundred ten

Applicabl e investnent credit
under subdi vi si on twel ve-C of
section two hundred ten

Cost under subdivision twenty-four
of section two hundred ten

Applicable credit base under
subdi vi sion twel ve-E of section
two hundred ten

Qualified investnents under
subdi vi sion twel ve-F of section
two hundred ten

Cost of an aut omated external

defi brillator under subdivision
twenty-five of section two hundred
ten or subsection (j) of section
fourteen hundred fifty-six

Credit anmount under subdivi sion
thirty of section two hundred ten
or subsection (I) of section
fourteen hundred fifty-six

Anmpount of credit under subdi vision
thirty-two of section two hundred
ten or subsection (n) of section
fourteen hundred fifty-six

Anmount of credit under subdivision
twenty-seven of section two hundred
ten or subsection (0) of section
fourteen hundred fifty-six

Amount of benefit period factor,
enpl oynment i ncrease factor and zone
al l ocation factor (w thout regard
to pro ration) under subdivision
twenty-ei ght of section two hundred
ten or subsection (p) of section
fourteen hundred fifty-six and
amount of tax factor as determ ned
under subdivision (f) of section

si xt een

Amount of green building credit
under subdivision thirty-one of
section two hundred ten or
subsection (n) of section fourteen
hundred fifty-six
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(XVI11) Credit for long-termcare
i nsurance prem uns under subsection
(aa)

(XI X) Brownfield redevel opnent
credit under subsection (dd)

(XX) Renedi ated brownfield credit
for real property taxes for
qual i fied sites under subsection
(ee)

(XXI') Environnental renediation
i nsurance credit under subsection

(ff)

(XXI'l) Enpire state film production
credit under subsection (gg)

(XXI'l1'l) Qualified emerging
technol ogy conpany facilities,
operations and training credit
under subsection (nn)

(XXI'V) Security training tax credit
under subsection (ii)

(XXV) Credit for qualified fuel
cell electric generating equi prment
expendi tures under subsection (g-2)

(XXVI) Enpire state conmerci al
production credit under subsection

(i)

(XXVI'l) Biofuel production tax
credit under subsection (jj)

(XXVII11) Cean heating fuel credit

under subsection (nm

Qualified costs under subdivision
twenty-five-a of section two
hundred ten or subsection (k) of
section fourteen hundred fifty-six

Anmpunt of credit under subdi vision
thirty-three of section two hundred
ten or subsection (q) of section
fourteen hundred fifty-six

Anmpunt of credit under subdi vision
thirty-four of section two hundred
ten or subsection (r) of section
fourteen hundred fifty-six

Anmpount of credit under subdi vision
thirty-five of section two hundred
ten or subsection (s) of section
fourteen hundred fifty-six

Amount of credit for qualified
production costs in production of a
qual i fied filmunder subdivision
thirty-six of section two hundred
ten

Qual i fyi ng expendi tures and

devel opnent activities under
subdi vi si on twel ve-G of section two
hundred ten

Anmpount of credit under subdivision
thirty-seven of section two hundred
ten or under subsection (t) of

section fourteen hundred fifty-six

Anmpunt of credit under subdivision
thirty-seven of section two hundred
ten or subsection (t) of section
fourteen hundred fifty-six

Amount of credit for qualified
production costs in production of
a qualified conmercial under
subdi vi sion thirty-eight of
section two hundred ten

Ampunt of credit under subdi vision
thirty-eight of section two hundred
ten

Ampunt of credit under subdi vision
thirty-nine of section two hundred
ten
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(XXI'X) Credit for rehabilitation Amount of credit under subdivision
of historic properties under forty of [subsection] SECTI ON
subsecti on (00) two hundred ten

(XXX) Credit for compani es who Amount of credit under subdivision
provi de transportation to forty of section two hundred ten

i ndividuals with disabilities under
subsecti on (00)

(XXXI') SMALL BUSI NESS ELECTRI C QUALI FYI NG ELECTRI C TY USAGE
ENERGY TAX CREDI T UNDER SUBDI VI SI ON FORTY- ONE
UNDER SUBSECTI ON ( Q) OF SECTI ON TWO HUNDRED TEN

S 4. This act shall take effect imediately and shall apply to taxable
years beginning on or after January 1, 2010; provided, however that the
enpire state film production credit under subsection (gg), the enpire
state comercial production credit under subsection (jj) and the credit
for conpani es who provide transportation to individuals wth disabili-
ties wunder subsection (o00) of section 606 of the tax | aw contained in
section three of this act shall expire on the same date as provided in
section 9 of part P of chapter 60 of the I aws of 2004, as anended,
section 10 of part V of chapter 62 of the |aws of 2006, as anended and
section 5 of chapter 522 of the | aws of 2006, as anended, respectively.



