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STATE OF NEW YORK

2886
2009- 2010 Regul ar Sessi ons
I N SENATE
March 5, 2009

Introduced by Sen. BONACIC -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to requirenments fo
collective negotiations by health care providers with certain healt
benefit pl ans

r
h

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Statenent of legislative intent. The |l egislature finds that
coll ective negotiation by conpeting health care providers for the terns
and conditions of contracts with health plans can result in beneficia
results for health care consuners. The legislature further finds
i nstances where health plans donminate the narket to such a degree that
fair and adequate negotiations between health care providers and the
pl ans are adversely affected, so that it is necessary and appropriate to
provide for a systemof collective action on behalf of health care
provi ders. Consequently, the legislature finds it appropriate and neces-
sary to authorize collective negotiations on the terns and conditions of
the relationship between health care plans and health care providers so
t he i nbal ances between the two will not result in adverse conditions of
health care. This act 1is not intended to apply to or affect in any
respect collective bargaining relationships involving health care
providers as defined in section 4920 of the public health law or rights
relating to collective bargaining arising under applicable federal or
state coll ective bargai ni ng statutes.

S 2. This act shall be known and nay be cited as the "health care
provi ders col |l ective negotiations act".

S 3. Article 49 of the public health law is anended by adding a new
title I'll to read as foll ows:

TITLE 111
COLLECTI VE NEGOTI ATI ONS BY HEALTH CARE
PROVI DERS W TH HEALTH CARE PLANS

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SECTI ON 4920. DEFI NI TI ONS.
4921. COLLECTI VE NEGOTI ATI ON AUTHCRI ZED.
4922. LI M TATI ONS ON COLLECTI VE NEGOTI ATI ON.
4923. COLLECTI VE NEGOTI ATI ON REQUI REMENTS.
4924. REQUI REMENTS FOR HEALTH CARE PROVI DERS' REPRESENTATI VE.
4925. CERTAI N COLLECTI VE ACTI ON PROCHI BI TED.
4926. FEES.
4927. CONFI DENTI ALI TY.
4928. SEVERABI LI TY AND CONSTRUCTI ON.

S 4920. DEFINITIONS. FOR PURPOCSES OF THI S TI TLE:

1. "HEALTH CARE PLAN' MEANS AN ENTITY (OTHER THAN A HEALTH CARE
PROVI DER) THAT APPROVES, PROVI DES, ARRANGES FOR, OR PAYS FOR HEALTH CARE
SERVI CES, | NCLUDI NG BUT NOT LIM TED TO

(A) A HEALTH MAI NTENANCE ORGANI ZATI ON LI CENSED PURSUANT TO ARTICLE
FORTY-THREE OF THE |NSURANCE LAW OR CERTIFIED PURSUANT TO ARTI CLE
FORTY- FOUR OF TH S CHAPTER;

(B) ANY OTHER ORGANI ZATI ON CERTI FI ED PURSUANT TO ARTI CLE FORTY- FOUR OF
TH S CHAPTER, OR

(© AN I NSURER OR CORPORATI ON SUBJECT TO THE | NSURANCE LAW

2. "PERSON' MEANS AN | NDI VI DUAL, ASSOCI ATI ON, CORPORATION, OR ANY
OTHER LEGAL ENTI TY.

3. "HEALTH CARE PROVI DERS' REPRESENTATI VE" MEANS A TH RD PARTY WHO I S
AUTHORI ZED BY HEALTH CARE PROVI DERS TO NEGOTI ATE ON THEIR BEHALF W TH
HEALTH CARE PLANS OVER CONTRACTUAL TERMS AND CONDI TI ONS AFFECTI NG THOSE
HEALTH CARE PROVI DERS.

4. "STRI KE' MEANS A WORK STOPPAGE IN PART OR I N WHOLE, DI RECT OR I NDI -
RECT, BY A BODY OF WORKERS TO GAI N COVPLI ANCE WTH DEMANDS MADE ON AN
EMPLOYER.

5. "SUBSTANTI AL MARKET POWER I N A BUSINESS LI NE" EXISTS | F A HEALTH
CARE PLAN' S MARKET SHARE OF A BUSINESS LINE WTHIN A SERVICE AREA AS
APPROVED BY THE COWM SSI ONER, ALONE OR | N COMVBI NATI ON W TH THE MARKET
SHARES OF AFFI LI ATES, EXCEEDS EI THER TEN PERCENT OF THE TOTAL NUMBER OF
COVERED LI VES I N THAT SERVI CE AREA FOR SUCH BUSI NESS LI NE OR TWENTY- FI VE
THOUSAND LIVES, OR |F THE COW SSI ONER DETERM NES THE MARKET POVWER OF
THE | NSURER I N THE RELEVANT | NSURANCE PRODUCT AND GEOGRAPHI C MARKETS FOR
THE SERVI CES OF THE PROVI DERS SEEKI NG TO CCOLLECTI VELY NEGOTI ATE Sl GNI F-
| CANTLY EXCEEDS THE COUNTERVAI LI NG MARKET POVWER OF THE PROVI DERS ACTI NG
I NDI VI DUALLY.

6. "HEALTH CARE PROVI DER" MEANS A PERSON WHO IS LI CENSED, CERTI FI ED,
OR REGQ STERED PURSUANT TO TI TLE EI GHT OF THE EDUCATI ON LAW AND WHO PRAC-
TICES AS A HEALTH CARE PROVI DER AS AN | NDEPENDENT CONTRACTOR AND/ OR WHO
IS AN O\NER, OFFI CER, SHAREHOLDER, OR PROPRIETOR OF A HEALTH CARE
PROVI DER. A HEALTH CARE PROVI DER UNDER TI TLE EI GHT OF THE EDUCATI ON LAW
WHO PRACTI CES AS AN EMPLOYEE OF A HEALTH CARE PROVIDER SHALL NOT' BE
DEEMED A HEALTH CARE PROVI DER FOR PURPOSES OF THI S TI TLE.

S 4921. COLLECTIVE NEGOTI ATI ON AUTHORI ZED. 1. HEALTH CARE PROVI DERS
PRACTI CI NG WTHI N THE SERVI CE AREA OF A HEALTH CARE PLAN MAY MEET AND
COMVUNI CATE FOR THE PURPOSE OF COLLECTI VELY NEGOTI ATI NG THE FOLLOW NG
TERMS AND CONDI TI ONS OF PROVI DER CONTRACTS W TH THE HEALTH CARE PLAN:

(A) THE DETAILS OF THE UTI LI ZATI ON REVI EW PLAN AS DEFI NED PURSUANT TO
SUBDI VI SI ON TEN OF SECTI ON FORTY- NI NE HUNDRED OF THI S ARTI CLE;

(B) COVERAGE PROVISIONS; HEALTH CARE BENEFITS; BENEFIT MAXI MUV,
I NCLUDI NG BENEFI T LI M TATI ONS; AND EXCLUSI ONS OF COVERAGE;

(© THE DEFI NI TION OF MEDI CAL NECESSI TY;

(D) THE CLI NI CAL PRACTI CE GUI DELI NES USED TO MAKE MEDI CAL NECESSI TY
AND UTI LI ZATI ON REVI EW DETERM NATI ONS;
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(E) PREVENTI VE CARE AND OTHER MEDI CAL MANAGEMENT PRACTI CES;

(F) DRUG FORMULARIES AND STANDARDS AND PROCEDURES FOR PRESCRI Bl NG
OFF- FORMULARY DRUGS;

(G RESPECTI VE PHYSI CI AN LI ABILITY FOR THE TREATMENT OR LACK OF TREAT-
MENT OF COVERED PERSONS;

(H THE DETAILS OF HEALTH CARE PLAN RI SK TRANSFER ARRANGEMENTS W TH
PROVI DERS;

(1) PLAN ADM NI STRATI VE PROCEDURES, | NCLUDI NG METHODS AND TI M NG OF
HEALTH CARE PROVI DER PAYMENT FOR SERVI CES PURSUANT TO SECTI ON FORTY- FOUR
HUNDRED SI X-C OF THI S CHAPTER;

(J) PROCEDURES TO BE UTI LI ZED TO RESOLVE DI SPUTES BETWEEN THE HEALTH
CARE PLAN AND HEALTH CARE PROVI DERS;

(K) PATIENT REFERRAL PROCEDURES | NCLUDI NG, BUT NOT LIM TED TO, THGCSE
APPLI CABLE TO OUT- OF- POCKET NETWORK REFERRALS;

(L) THE FORMULATI ON AND APPLI CATI ON OF HEALTH CARE PROVI DER REl MBURSE-
VENT PROCEDURES;

(M QUALI TY ASSURANCE PROGRAMS;

(N) THE PROCESS FOR RENDERI NG UTILIZATION REVIEW DETERM NATI ONS
I NCLUDI NG ESTABLI SHVMENT OF A PROCESS FOR RENDERI NG UTI LI ZATI ON REVI EW
DETERM NATI ONS WHI CH SHALL, AT A M NIMUM | NCLUDE: WRI TTEN PROCEDURES TO
ASSURE THAT UTI LI ZATI ON REVI EW6 AND DETERM NATI ONS ARE CONDUCTED W THI N
THE TI MEFRAMES ESTABLISHED IN TH' S ARTICLE;, PROCEDURES TO NOTI FY AN
ENRCLLEE, AN ENROLLEE'S DESIGNEE ANDOR AN ENROCLLEE'S HEALTH CARE
PROVI DER OF ADVERSE DETERM NATI ONS; AND PROCEDURES FOR APPEAL OF ADVERSE
DETERM NATI ONS, | NCLUDI NG THE ESTABLI SHVENT OF AN EXPEDI TED APPEALS
PROCESS FOR DENI ALS OF CONTI NUED | NPATI ENT CARE OR WHERE THERE IS | W -
NENT OR SERI QUS THREAT TO THE HEALTH OF THE ENRCLLEE; AND

(O HEALTH CARE PROVI DER SELECTI ON AND TERM NATI ON CRI TERI A USED BY
THE HEALTH CARE PLAN.

2. NOTHING IN TH' S SECTI ON SHALL BE CONSTRUED TO ALLOW OR AUTHORI ZE AN
ALTERATI ON OF THE TERMS OF THE | NTERNAL AND EXTERNAL REVI EW PROCEDURES
SET FORTH I N LAW

3. NOTHING IN TH' S SECTI ON SHALL BE CONSTRUED TO ALLOW A STRI KE OF A
HEALTH CARE PLAN BY HEALTH CARE PROVI DERS OR PLANS AS OTHERW SE SET
FORTH IN THE LAW6 OF THI S STATE.

4. NOTHING IN TH' S SECTI ON SHALL BE CONSTRUED TO ALLOW OR AUTHORI ZE
TERMS OR CONDI TI ONS VWH CH WOULD | MPEDE THE ABI LI TY OF A HEALTH CARE PLAN
TO OBTAI N OR RETAI N ACCREDI TATI ON BY THE NATI ONAL COW TTEE FOR QUALITY
ASSURANCE OR A SI M LAR BODY.

S 4922. LIMTATIONS ON COLLECTI VE NEGOTI ATION. 1. |F THE HEALTH CARE
PLAN HAS SUBSTANTI AL MARKET PONER IN A BUSINESS LINE IN ANY SERVICE
AREA, HEALTH CARE PROVIDERS PRACTICING WTH N THAT SERVI CE AREA NAY
COLLECTI VELY NEGOTI ATE THE FOLLOW NG TERMS AND CONDI TIONS RELATING TO
THAT BUSI NESS LI NE WTH THE HEALTH CARE PLAN:

(A) THE FEES ASSESSED BY THE HEALTH CARE PLAN FOR SERVI CES, | NCLUDI NG
FEES ESTABLI SHED THROUGH THE APPLI CATI ON OF REI MBURSEMENT PROCEDURES;

(B) THE CONVERSION FACTORS USED BY THE HEALTH CARE PLAN IN A
RESOURCE- BASED RELATIVE VALUE SCALE RElI MBURSEMENT METHODOLOGY OR OTHER
SI'M LAR METHODOLOGY; PROVI DED THE SAVE ARE NOT OTHERW SE ESTABLI SHED BY
STATE OR FEDERAL LAW OR REGULATI ON;

(© THE AMOUNT OF ANY DI SCOUNT GRANTED BY THE HEALTH CARE PLAN ON THE
FEE OF HEALTH CARE SERVI CES TO BE RENDERED BY HEALTH CARE PROVI DERS;

(D) THE DOLLAR AMOUNT OF CAPITATION OR FIXED PAYMENT FOR HEALTH
SERVI CES RENDERED BY HEALTH CARE PROVI DERS TO HEALTH CARE PLAN ENROL-
LEES;
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(E) THE PROCEDURE CODE OR OTHER DESCRI PTION OF A HEALTH CARE SERVI CE
COVERED BY A PAYMENT AND THE APPROPRI ATE GROUPI NG OF THE PROCEDURE
CODES; OR

(F) THE AMOUNT OF ANY OTHER COVMPONENT OF THE REI MBURSEMENT METHODCOLOGY
FOR A HEALTH CARE SERVI CE.

2. NOTH NG HEREIN SHALL BE DEEMED TO AFFECT OR LIMT THE RI GHAT OF A
HEALTH CARE PROVI DER OR GROUP OF HEALTH CARE PROVI DERS TO COLLECTI VELY
PETI TI ON A GOVERNMENT ENTI TY FOR A CHANGE IN A LAW RULE, OR REGULATI ON.

S 4923. COLLECTI VE NEGOTI ATI ON REQUI REMENTS. 1. COLLECTI VE NEGOTI ATI ON
Rl GHTS GRANTED BY THI' S TI TLE MJST CONFORM TO THE FOLLOW NG REQUI REMENTS:

(A) HEALTH CARE PROVIDERS MAY COVWUNI CATE W TH OTHER HEALTH CARE
PROVI DERS REGARDI NG THE CONTRACTUAL TERMS AND CONDI TI ONS TO BE NEGOTI -
ATED WTH A HEALTH CARE PLAN;

(B) HEALTH CARE PROVI DERS MAY COMMUNI CATE W TH HEALTH CARE PROVI DERS
REPRESENTATI VES;

(© A HEALTH CARE PROVI DERS' REPRESENTATIVE IS THE ONLY PARTY AUTHOR-
| ZED TO NEGOTI ATE W TH HEALTH CARE PLANS ON BEHALF OF THE HEALTH CARE
PROVI DERS AS A GROUP;

(D) A HEALTH CARE PROVI DER CAN BE BOUND BY THE TERMS AND CONDI TI ONS
NEGOTI ATED BY THE HEALTH CARE PROVI DERS' REPRESENTATI VES; AND

(E) IN COWUN CATI NG OR NEGOTI ATI NG WTH THE HEALTH CARE PROVI DERS
REPRESENTATI VE, A HEALTH CARE PLAN IS ENTI TLED TO CONTRACT W TH OR OFFER
DI FFERENT CONTRACT TERMS AND CONDI TIONS TO | NDI VI DUAL  COVPETI NG HEALTH
CARE PROVI DERS.

2. A HEALTH CARE PROVI DERS' REPRESENTATI VE MAY NOT REPRESENT MORE THAN
TH RTY PERCENT OF THE MARKET OF HEALTH CARE PROVI DERS OR OF A PARTI CULAR
HEALTH CARE PROVI DER TYPE OR SPECI ALTY PRACTI CI NG I N THE SERVI CE AREA OR
PROPOSED SERVI CE AREA OF A HEALTH CARE PLAN THAT COVERS LESS THAN FI VE
PERCENT OF THE ACTUAL NUMBER OF COVERED LIVES OF THE HEALTH CARE PLAN I N
THE AREA, AS DETERM NED BY THE DEPARTMENT.

3. NOTHING IN TH' S SECTI ON SHALL BE CONSTRUED TO PROH BIT COLLECTI VE
ACTION ON THE PART OF ANY HEALTH CARE PROVIDER WHO I S A MEMBER OF A
COLLECTI VE BARGAI NI NG UNI T RECOGNI ZED PURSUANT TO THE NATI ONAL LABOR
RELATI ONS ACT.

S 4924. REQUI REMENTS FOR HEALTH CARE PROVI DERS REPRESENTATI VE. 1.
BEFORE ENGAG NG | N COLLECTI VE NEGOTI ATI ONS WTH A HEALTH CARE PLAN ON
BEHALF OF HEALTH CARE PROVI DERS, A HEALTH CARE PROVI DERS' REPRESENTATI VE
SHALL FILE WTH THE COW SSIONER, |IN THE MANNER PRESCRI BED BY THE
COW SSI ONER, | NFORVATI ON | DENTI FYI NG THE REPRESENTATI VE, THE REPRESEN-
TATIVE'S PLAN OF OPERATION, AND THE REPRESENTATIVE S PROCEDURES TO
ENSURE COVPLI ANCE WTH THI'S TI TLE.

2. BEFORE ENGAG NG | N THE COLLECTI VE NEGOTI ATI ONS, THE HEALTH CARE
PROVI DERS'  REPRESENTATI VE SHALL ALSO SUBM T TO THE COWM SSI ONER FOR THE
COW SSI ONER' S APPROVAL A REPORT | DENTI FYI NG THE PROPOSED SUBJECT MATTER
OF THE NEGOTI ATI ONS OR DI SCUSSI ONS W TH THE HEALTH CARE PLAN AND THE
EFFI QI ENCIES OR BENEFITS EXPECTED TO BE ACH EVED THROUGH THE NEGOTI -
ATIONS. THE COW SSI ONER SHALL NOT APPROVE THE REPORT | F THE COWM SSI O\
ER DETERM NES THAT THE PROPOSED NEGOTI ATI ONS WOULD EXCEED THE AUTHORI TY
GRANTED UNDER THI' S TI TLE.

3. THE REPRESENTATIVE SHALL SUPPLEMENT THE | NFORVATI ON | N THE REPORT
ON A REGULAR BASI S OR AS NEW | NFORVATI ON BECOVES AVAI LABLE, | NDI CATI NG
THAT THE SUBJECT MATTER OF THE NEGOTI ATI ONS W TH THE HEALTH CARE PLAN
HAS CHANGED OR WLL CHANGE. I N NO EVENT SHALL THE REPORT BE LESS THAN
EVERY THI RTY DAYS.

4. WTH THE ADVI CE OF THE SUPERI NTENDENT OF | NSURANCE, THE COWM SS| O\
ER SHALL APPROVE OR DI SAPPROVE THE REPORT NOT LATER THAN THE TWENTI ETH
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DAY AFTER THE DATE ON WHICH THE REPORT IS FILED. |F D SAPPROVED, THE
COW SSI ONER  SHALL FURNISH A WRI TTEN EXPLANATI ON OF ANY DEFI Cl ENCI ES,
ALONG W TH A STATEMENT OF SPECI FI C PROPCSALS FOR REMEDI AL MEASURES TO
CURE THE DEFICIENCIES. |F THE COVWM SSI ONER DOES NOT SO ACT W THI N THE
TVENTY DAYS, THE REPORT SHALL BE DEEMED APPROVED.

5. A PERSON WHO ACTS AS A HEALTH CARE PROVI DERS' REPRESENTATIVE W TH
QUT THE APPROVAL OF THE COWM SSI ONER UNDER THI S SECTI ON SHALL BE DEEMED
TO BE ACTI NG OUTSI DE THE AUTHORI TY GRANTED UNDER THI S TI TLE.

6. BEFORE REPORTI NG THE RESULTS OF NEGOTIATIONS WTH A HEALTH CARE
PLAN OR PROVI DI NG TO THE AFFECTED HEALTH CARE PROVI DERS AN EVALUATI ON OF
ANY OFFER MADE BY A HEALTH CARE PLAN, THE HEALTH CARE PROVI DERS' REPRE-
SENTATI VE SHALL FURNI SH FOR APPROVAL BY THE COW SSI ONER, BEFORE DI SSEM
| NATI ON TO THE HEALTH CARE PROVI DERS, A COPY OF ALL COVMUNI CATI ONS TO BE
MADE TO THE HEALTH CARE PROVI DERS RELATED TO NEGOTI ATI ONS, DI SCUSSI ONS,
AND OFFERS MADE BY THE HEALTH CARE PLAN.

7. A HEALTH CARE PROVI DERS' REPRESENTATIVE SHALL REPORT THE END OF
NEGOTI ATI ONS TO THE COW SSI ONER NOT LATER THAN THE FOURTEENTH DAY AFTER
THE DATE OF A HEALTH CARE PLAN DECI SI ON DECLI NI NG NEGOTI ATI ON, CANCELI NG
NEGOTI ATI ONS, OR FAI LI NG TO RESPOND TO A REQUEST FOR NEGOTI ATI ON.

S 4925. CERTAIN COLLECTIVE ACTION PROHIBITED. 1. THIS TITLE IS NOT
| NTENDED TO AUTHORI ZE COVPETI NG HEALTH CARE PROVI DERS TO ACT | N CONCERT
I N RESPONSE TO A REPORT | SSUED BY THE HEALTH CARE PROVI DERS' REPRESEN-
TATI VE RELATED TO THE REPRESENTATI VE' S DI SCUSSI ONS OR NEGOTI ATI ONS W TH
HEALTH CARE PLANS.

2. NO HEALTH CARE PROVI DERS' REPRESENTATI VE SHALL NEGOTI ATE ANY AGREE-
MENT THAT EXCLUDES, LIM TS THE PARTI Cl PATION OR REI MBURSEMENT OF, OR
OTHERW SE LIM TS THE SCOPE OF SERVI CES TO BE PROVI DED BY ANY HEALTH CARE
PROVI DER OR GROUP OF HEALTH CARE PROVI DERS W TH RESPECT TO THE PERFORM
ANCE OF SERVI CES THAT ARE WTHI N THE HEALTH CARE PROVIDER S SCOPE OF
PRACTI CE, LI CENSE, REG STRATI ON, OR CERTI FI CATE.

S 4926. FEES. EACH PERSON WHO ACTS AS THE REPRESENTATI VE OR NEGOTI AT-
| NG PARTIES UNDER THI S TI TLE SHALL PAY TO THE DEPARTMENT A FEE TO ACT AS
A REPRESENTATI VE. THE COW SSI ONER, BY RULE, SHALL SET FEES |IN AMOUNTS
DEEMED REASONABLE AND NECESSARY TO COVER THE COSTS | NCURRED BY THE
DEPARTMENT | N ADM NI STERING THIS TI TLE. ANY FEE COLLECTED UNDER THI' S
SECTI ON SHALL BE DEPCSITED | N THE STATE TREASURY TO THE CREDI T OF THE
GENERAL FUND/ STATE OPERATIONS - 003 FOR THE NEW YORK STATE DEPARTMENT OF
HEALTH FUND.

S 4927. CONFI DENTI ALI TY. ALL REPORTS AND OTHER | NFORVATI ON REQUI RED TO
BE REPORTED TO THE DEPARTMENT UNDER THI'S TI TLE SHALL NOT BE SUBJECT TO
DI SCLOSURE UNDER ARTI CLE SI X OF THE PUBLI C OFFI CERS LAW OR ARTI CLE THI R-
TY-ONE OF THE Cl VIL PRACTI CE LAW AND RULES.

S 4928. SEVERABILITY AND CONSTRUCTI ON. THE PROVI SIONS OF THI' S TI TLE
SHALL BE SEVERABLE, AND | F ANY COURT OF COVPETENT JURI SDI CTI ON DECLARES
ANY PHRASE, CLAUSE, SENTENCE OR PROVI SION OF THI'S TI TLE TO BE | NVALI D,
OR I TS APPLI CABI LI TY TO ANY GOVERNMENT, AGENCY, PERSON OR Cl RCUMSTANCE
| S DECLARED | NVALI D, THE REMAI NDER OF THI S TI TLE AND | TS RELEVANT APPLI -
CABILITY SHALL NOT BE AFFECTED. THE PROVI SIONS OF THI S TI TLE SHALL BE
LI BERALLY CONSTRUED TO G VE EFFECT TO THE PURPOSES THEREOF.

S 4. This act shall take effect on the one hundred twentieth day after
it shall have becone a |law, provided that the conmm ssioner of health is
authorized to pronulgate any and all rules and regul ati ons and take any
ot her measures necessary to inplenment this act on its effective date on
or before such date.



