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STATE OF NEW YORK

2836
2009- 2010 Regul ar Sessi ons
I N SENATE
March 4, 2009

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to prohibiting phar-
macy benefit managers, heal th naintenance organi zations, insurers and
other health plans fromoffering incentives to health care providers
to switch a patient from a specific prescription drug to another
speci fic drug, excluding generic substitution

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public health lawis anended by adding a new article
2-B to read as foll ows:
ARTI CLE 2-B
| MPROPER PAYMENTS FOR PRESCRI PTI ON DRUG
SW TCHES PRCHI BI TED
SECTI ON 281. DEFI NI TI ONS.
281- A,  UNLAWFUL PAYMENTS W TH RESPECT TO HEALTH CARE PROVI DER
PRESCRI Bl NG PRACTI CES.
281-B. NO RETALI ATI ON AGAI NST HEALTH CARE PROVI DERS
281- C. ENFORCEMENT.

S 281. DEFINITIONS. FOR THE PURPOSE OF THI S ARTI CLE: 1. "HEALTH PLAN'
MEANS A NONHOSPI TAL OR MEDI CAL  SERVI CE  ORGANI ZATI ON, | NSURER, HEALTH
COVERAGE PLAN OR HEALTH MAI NTENANCE ORGANI ZATI ON LI CENSED PURSUANT TO
THE | NSURANCE LAW ANY ORGANI ZATI ON CERTI FI ED OR RECOGNI ZED PURSUANT TO
ARTI CLE FORTY-FOUR OF TH' S CHAPTER, | NCLUDI NG AN | NDEPENDENT PRACTI CE
ASSCCI ATI ON;, OR AN EMPLOYER, LABOR UNION OR OTHER GCROUP OF PERSONS
ORGANI ZED | N THE STATE THAT PROVI DES HEALTH COVERAGE TO PARTI Cl PANTS WHO
ARE EMPLOYED OR RESIDE IN THE STATE. "HEALTH PLAN' DOES NOT | NCLUDE A
HEALTH PLAN THAT PROVI DES COVERAGE ONLY FOR ACCI DENTAL | NJURY, SPECI FI ED
DI SEASE, HOSPI TAL | NDEMNI TY, MEDI CARE SUPPLEMENT, DI SABILITY | NCOVE,
LONG TERM CARE OR OTHER LI M TED BENEFI T HEALTH | NSURANCE POLI Cl ES AND
CONTRACTS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. "HEALTH CARE PROVI DER" MEANS A LI CENSED HEALTH CARE PROVI DER LEGAL-
LY AUTHORI ZED TO PRESCRI BE DRUGS UNDER THE PROVI SI ONS OF THE EDUCATI ON
LAW

3. "PRESCRI PTION DRUG PRODUCT" MEANS ANY PRODUCT SUBJECT TO THE
REQUI REMENTS OF SECTI ON SI XTY- El GHT HUNDRED ELEVEN-A OF THE EDUCATI ON
LAW

4. "PHARMACY BENEFI T MANAGER' OR "PBM' MEANS A PERSON OR ENTITY THAT
PROVI DES PHARVACY BENEFI T MANAGEMENT SERVI CES TO A HEALTH PLAN.

5. "PHARVACY BENEFI T MANAGEMENT SERVI CES' MEANS THE NEGOTI ATI ON OF THE
AMOUNT TO BE PAI D FOR PRESCRI PTI ON DRUGS BY THE HEALTH PLAN FOR PARTI C
| PANTS IN THE STATE, THE ADM NI STRATI ON OR MANAGEMENT OF PRESCRI PTI ON
DRUG BENEFI TS PROVI DED BY A HEALTH PLAN OR I NSURER FOR THE BENEFI T OF
PARTI Cl PANTS, OR ANY OF THE SERVI CES LI STED | N PARAGRAPHS (A) THROUGH
(G OF THI' S SuUBDI VI SI ON THAT ARE PROVI DED WTH REGARD TO THE ADM NI S-
TRATI ON OF PARTI Cl PANTS PHARMACY BENEFI TS:

(A) MAIL SERVI CE PHARVACY;

(B) SPECI ALTY PHARVACY;

(© CLAI M5 PROCESSI NG RETAI N NETWORK MANAGEMENT AND PAYMENT OF CLAI M5
TO PHARMACI ES FOR PRESCRI PTI ON DRUGS DI SPENSED TO PARTI CI PANTS;

(D) CLI NI CAL FORMULARY DEVELOPMENT AND MANAGEMENT SERVI CES;

(E) REBATE CONTRACTI NG AND ADM NI STRATI ON;

(F) PATIENT COVPLI ANCE, THERAPEUTI C | NTERVENTI ON AND GENERI C SUBSTI -
TUTI ON PROGRAMS;  AND

(G DI SEASE MANAGEMENT PROGRANMES.

6. "PATIENT" MEANS AN | NDI VI DUAL WHO RECEI VES PRESCRI PTI ON DRUG BENE-
FITS FROM A HEALTH PLAN OR PBM

7. "THERAPEUTI C ALTERNATI VE PRESCRI PTI ON DRUG' MEANS A PRESCRI PTI ON
DRUG W TH THE SAME OR SI M LAR | NDI CATI ONS TO ANOTHER PRESCRI PTI ON  DRUG
BUT WH CH, VWHETHER A SI NGLE SOURCE OR MULTI PLE SOURCE PRODUCT, |S NOT A
GENERI C OF, OR LI STED AS A THERAPEUTI CALLY EQUI VALENT VERSION OF, THE
OTHER PRESCRI PTI ON DRUG ON THE LI ST REQUI RED BY PARAGRAPH (O OF SUBDI -
VI SION ONE OF SECTI ON TWD HUNDRED SI X OF THI S CHAPTER.

8. "PRESCRI PTI ON DRUG SW TCH' MEANS AN ATTEMPT BY A HEALTH PLAN OR PBM
TO ENCOURAGE HEALTH CARE PROVIDERS WHO HAVE PRESCRIBED A CERTAIN
PRESCRI PTION DRUG PRODUCT TO THEI R PATI ENTS TO CHANGE THE PRESCRI PTI ON
DRUG PRODUCT: (A) WHEN SUCH AN ATTEMPT | S PART OF A CONCERTED EFFORT TO
EFFECT SUCH CHANGE FOR MULTI PLE PATI ENTS BASED EI THER ON GENERAL CLI N-
| CAL CONSI DERATI ONS THAT ARE NOT SPECI FI C TO AN | NDI VI DUAL PATI ENT OR ON
THE ECONOM C VALUE OF THE CHANGE TO THE HEALTH PLAN OR PBM AND (B) THE
ATTEMPT WOULD SUBSTI TUTE A THERAPEUTI C ALTERNATI VE PRESCRI PTI ON DRUG

S 281-A  UNLAWUL PAYMENTS WTH RESPECT TO HEALTH CARE PROVI DER
PRESCRI Bl NG PRACTI CES. (A) | MPROPER PRESCRI PTI ON DRUG SW TCH PAYMENTS.
NO HEALTH PLAN OR PBM SHALL, BY CONTRACT, WRI TTEN PCLI CY OR PROCEDURE OR
ANY OTHER AGREEMENT OR COURSE OF CONDUCT, OFFER OR FURNI SH PAYMENT OR
ANY OTHER [INCENTIVE TO A HEALTH CARE PROVIDER TO COWLY WTH A
PRESCRI PTI ON DRUG SW TCH AS DEFI NED I N THI S ARTI CLE.

(B) OTHER | MPROPER PAYMENTS RELATI NG TO HEALTH CARE PROVI DER PRESCRI B-
I NG DECI SI ONS. NO HEALTH PLAN OR PBM SHALL, BY CONTRACT, WRI TTEN PCLI CY
OR PROCEDURE OR ANY OTHER AGREEMENT OR COURSE OF CONDUCT, OFFER OR
FURNI SH PAYMENT OR ANY OTHER | NCENTIVE TO A HEALTH CARE PROVI DER TO
COWPLY WTH A DI RECTI ON TO PRESCRI BE A SPECI FI C PRESCRI PTION DRUG OR
WTH FORMJLARY OR OTHER GUI DELI NES FOR SELECTI ON OF PRESCRI PTI ON DRUG
PRODUCTS, OR PROVI DE ANY DI SI NCENTI VE FOR NON- COVPL| ANCE.

(©) GENERI C SUBSTI TUTI ON EXCEPTED. NOTHING I N THI S SECTI ON PROH BI TS A
HEALTH PLAN OR PBM BY CONTRACT, WRITTEN POLICY OR PROCEDURE OR ANY
OTHER AGREEMENT OR COURSE OF CONDUCT, FROM OFFERI NG OR FURNI SHI NG
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PAYMENT OR ANY OTHER | NCENTI VE TO A HEALTH CARE PROVI DER FOR EFFECTI NG
GENERI C SUBSTI TUTIONS OF PRESCRI PTI ON DRUG PRODUCTS, OR PROVI DI NG ANY
DI SI NCENTI VE FOR FAI LI NG TO EFFECT SUCH SUBSTI TUTI ON.

S 281-B. NO RETALIATI ON AGAI NST HEALTH CARE PROVIDERS. | T SHALL BE
UNLAWFUL FOR ANY HEALTH PLAN OR PBM TO DEPRI VE OR THREATEN TO DEPRI VE
ANY HEALTH CARE PROVI DER OF EMPLOYMENT OR TO TERM NATE THE HEALTH CARE
PROVI DER S ENGAGEMENT FOR SERVI CES, TAKE OR THREATEN TO TAKE ANY RETALI -
ATORY ACTI ON AGAI NST ANY HEALTH CARE PROVI DER, OR DI RECTLY OR | NDI RECTLY
| NTI M DATE, THREATEN, COERCE, COVMAND OR ATTEMPT TO | NTI M DATE, THREAT-
EN, COERCE, OR COWWAND ANY HEALTH CARE PROVI DER BECAUSE SUCH HEALTH CARE
PROVI DER HAS MADE PRESCRI Bl NG CHO CES FOR PATI ENTS THAT DO NOT CONFORM
TO A DI RECTI ON TO PRESCRI BE A SPECI FI C PRESCRI PTI ON DRUG OR WTH FORMJ-
LARY OR OTHER GUI DELINES FOR SELECTI ON OF PRESCRI PTI ON DRUG PRODUCTS,
PROVI DED THAT SUCH DECI SI ONS ARE BASED ON THE HEALTH CARE PROVIDER S
| NDEPENDENT CLI NIl CAL  JUDGVENT REGARDI NG THE APPROPRI ATE PRESCRI PTI ON
DRUG FOR EACH PATI ENT FOR WHOM THE NON- CONFORM NG CHO CE HAS BEEN NMADE.

S 281-C. ENFORCEMENT. (A) ANY HEALTH CARE PROVIDER THAT HAS BEEN
I NJURED BY REASON OF THE VI OLATI ON BY A HEALTH PLAN OR PBM OF SECTI ON
TWO HUNDRED EI GHTY-ONE-B OF THI' S ARTI CLE MAY BRI NG AN ACTI ON FOR EQUI TA-
BLE RELI EF AND TO RECOVER THE PROVIDER S ACTUAL DAMAGES AND A CVIL
PENALTY TO BE PAID TO THE HEALTH CARE PROVI DER NOT TO EXCEED THREE TI MES
THE HEALTH CARE PROVI DER' S ACTUAL DANAGES.

(B) THE COW SSI ONER MAY ASSESS A ClVIL PENALTY OF TWENTY- FI VE THOU
SAND DOLLARS FOR EACH VI OLATI ON OF SECTI ON TWD HUNDRED EI GHTY- ONE-A  OF
TH S ARTI CLE.

S 2. This act shall take effect imediately.



