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when printed to be commtted to the Cormittee on Codes

AN ACT to anend the crimnal procedure law, in relation to denial of
recogni zance or bail in certain cases

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 500.10 of the crimnal procedure law is anended by
addi ng a new subdivision 21 to read as foll ows:

21. "PERSON WHO MUST BE COW TTED TO THE CUSTODY OF THE SHERI FF" MEANS
A PERSON WHO

(A) |'S CHARGED BY FELONY COVPLAI NT OR | NDI CTMENT WTH ONE OR MORE OF
THE FOLLON NG CRIMES. MURDER I N THE FI RST DEGREE, MJURDER | N THE SECOND
DEGREE, ARSON IN THE FI RST DEGREE, ARSON IN THE SECOND DEGREE, AGGRA-
VATED ASSAULT UPON A POLI CE OFFI CER OR A PEACE OFFI CER, CRIM NAL USE OF
A FI REARM I N THE FI RST DEGREE, CRIM NAL USE OF A FIREARM IN THE SECOND
DEGREE, RAPE IN THE FI RST DEGREE, SODOW | N THE FI RST DEGREE, ATTEMPT TO
COWMT ANY OF THE FOREGO NG CRI MES, MANSLAUGHTER I N THE FI RST DEGREE
ROBBERY | N THE FI RST DEGREE, BURGLARY IN THE FI RST DEGREE, ROBBERY |IN
THE SECOND DEGREE AS DEFI NED BY SUBDI VI SI ON TWO OF SECTI ON 160. 10 OF THE
PENAL LAW OR BURGARY IN THE SECOND DEGREE AS DEFI NED BY SUBDI VI SI ON
ONE OF SECTI ON 140.25 OF THE PENAL LAW AND

(B) EITHER (1) PREVIOQUSLY HAS BEEN CONVICTED OF ONE OR MORE OF THE
CRI MES SPECI FI ED | N PARAGRAPH (A) OF THI'S SUBDI VI SION, OR (I1) PREVI QUS-
LY HAS BEEN CONVICTED OF ANY FELONY |IN TH' S STATE, OR ANY OFFENSE
COW TTED | N ANOTHER JURI SDI CTI ON THAT WOULD BE A FELONY | F COW TTED I N
THI S STATE, PROVI DED SUCH CRI ME WAS COWM TTED W THI N FI VE YEARS PRECED-
ING THE DATE THE CRIME FOR WHI CH A SECURING ORDER IS TO BE MADE | S
ALLEGED TO HAVE BEEN COW TTED, OR (Ill) IS SUBJECT TO AN ORDER OF
RECOGNI ZANCE OR BAIL MADE BY A COURT OF THI S STATE IN THE COURSE OF
ANOTHER CRI M NAL ACTI ON BASED UPON A CHARGE OF FELONY, OR HAD ESCAPED

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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FROM A DETENTION FACILITY IN THIS STATE, AND THE CRI ME PRESENTLY CHARGED
IS ALLEGED TO HAVE BEEN COW TTED WH LE THE DEFENDANT WAS AT LI BERTY
PURSUANT TO SUCH ORDER OR AS A RESULT OF SUCH ESCAPE.

S 2. Section 510.20 of the crimnal procedure |law is anended by addi ng
a new subdivision 3 to read as foll ows:

3. WHERE | T APPEARS THAT A DEFENDANT | S A PERSON WHO MUST BE COWM TTED
TO THE CUSTODY OF THE SHERI FF AS DEFI NED | N SUBDI VI SI ON TVENTY- ONE COF
SECTI ON 500.10 OF THI'S TI TLE, THE DEFENDANT MJST BE G VEN AN OPPORTUNI TY
TO BE HEARD FOR THE PURPOSE OF CONTROVERTI NG ANY FACTOR SPECIFIED IN
PARAGRAPH (B) OF SUCH SUBDI VI SI ON RELI ED UPON TO SUPPORT SUCH APPEAR-
ANCE. | F THE DEFENDANT DOES CONTEST ANY SUCH FACTOR, THE BURDEN OF PROCF
SHALL BE UPON THE PECPLE TO PROVE THE CONTESTED FACTOR BY A PREPONDER-
ANCE OF THE EVI DENCE AND THE COURT MAY RECElI VE ANY RELEVANT EVI DENCE NOT
LEGALLY PRI VI LEGED. FOR THE PURPCSES OF ANY SUCH HEARI NG THE DATE SHOWN
ON THE FI NGERPRI NT REPORT AS THE DATE OF ARREST FOR A PRI OR CRI ME SHALL
BE DEEMED PRI MA FACIE EVIDENCE OF THE DATE ON WHI CH THAT CRIME WAS
COW TTED.

S 3. Subdivision 3 of section 510.30 of the crimnal procedure lawis
renunber ed subdi vision 4 and a new subdivision 3 is added to read as
foll ows:

3. (A WHERE AN APPLI CATI ON FOR RECOGNI ZANCE OR BAI L HAS BEEN DEN ED
SOLELY ON THE GROUND THAT THE DEFENDANT IS A PERSON WHO MUST BE COW T-
TED TO THE CUSTODY OF THE SHERI FF, AS DEFI NED | N SUBDI VI SI ON TVENTY- ONE
OF SECTI ON 500.10 OF THIS TI TLE, AN APPLI CATI ON FOR RECOGNI ZANCE OR BAI L
MAY BE GRANTED BY A JUDGE OF A SUPERI OR COURT PURSUANT TO SECTI ON 530. 30
OF TH S CHAPTER | F THE DEFENDANT HAS NOT BEEN | NDI CTED, OR PURSUANT TO
SECTION 530.40 OF THI'S TITLE IF AN | NDI CTMENT HAS BEEN FI LED, | N ANY
CASE WHERE THE COURT DETERM NES THAT:

(1) AN ORDER OF RECOGNI ZANCE OR BAIL SHOULD BE |SSUED PURSUANT TO
SUBDI VI SION TWDO OF THI' S SECTI ON; AND

(I1'l) THE RELEASE OF THE DEFENDANT | S I N FURTHERANCE OF THE | NTERESTS
OF JUSTI CE BASED SOLELY UPON ONE OR MORE OF THE FOLLOW NG FACTORS: (1)
M Tl GATI NG Cl RCUMSTANCES THAT BEAR DI RECTLY UPON THE MANNER | N WHI CH THE
PRESENT CRIME WAS COWMM TTED; (2) NO SERI OQUS HARM WAS CAUSED OR THREAT-
ENED BY THE PRESENT CRI ME;, (3) WHERE THE DEFENDANT WAS NOTI THE SOLE
PARTI CI PANT IN THE PRESENT CRIME, THE DEFENDANT' S PARTI Cl PATI ON WAS
RELATI VELY M NOR, ALTHOUGH NOT SO M NOR AS TO CONSTI TUTE A DEFENSE TO
THE PROSECUTI ON; OR

(11'1) THE DEFENDANT HAS NOT BEEN AFFORDED AN OPPORTUNI TY FOR TRI AL
W TH N SI XTY DAYS FROM THE DATE OF ARREST COVWPUTED AFTER EXCLUDI NG THE
NUVMBER OF DAYS THE CRI M NAL PROCEEDI NG HAS BEEN DELAYED PURSUANT TO
REQUEST OR CONSENT OR THE CONDI TI ON OF THE DEFENDANT OR BY REASON OF
MOTI ONS MADE OR OTHER ACTI ON ON THE PART OF THE DEFENDANT; OR

(1V) THE PEOPLE HAVE NOT PROCEEDED W TH DUE DI LI GENCE AT ANY STAGE OF
THE CRIM NAL ACTI ON AND THE PEOPLE ARE UNABLE TO SHOW GOOD CAUSE FOR
SUCH FAI LURE TO PROCEED, BUT GOOD CAUSE FOR THE PURPOSE OF SUCH SHOW NG
SHALL NOT | NCLUDE THE LACK OF JUDI Cl AL OR NONJUDI Cl AL PERSONNEL OR THE
LACK OF AN AVAI LABLE COURTROOM OR ADEQUATE PROSECUTORI AL STAFF.

(B) | F THE COURT DETERM NES TO GRANT AN ORDER OF RECOGNI ZANCE OR BAI L
PURSUANT TO PARAGRAPH (A) OF THIS SUBDIVISION, IT SHALL STATE ON THE
RECORD THE FACTORS UPON VWHI CH | TS DETERM NATION | S BASED AND THE COURT
SHALL G VE I TS REASONS | N DETAI L, NOT | N CONCLUSORY TERMS.

(© FOR THE PURPCSE OF MAKI NG A DETERM NATI ON PURSUANT TO PARAGRAPH
(A) OF THI'S SuBD VISION, THE COURT NMAY MAKE SUCH | NQUIRY AS | T DEEMS
NECESSARY. ANY EVI DENCE WHI CH | S NOT LEGALLY PRI VI LEGED MAY BE | NTRO
DUCED. | F THE DEFENDANT TESTIFIES, H'S OR HER TESTI MONY MAY NOT BE
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| NTRODUCED AGAI NST HHM OR HER ON THE TRIAL OF ANY CRIME ARISING QUT OF
THE CRI M NAL TRANSACTI ON UPON WHI CH THE PENDI NG CHARGE | S BASED, EXCEPT
TO | MPEACH HI S OR HER TESTI MONY AT SUCH TRI AL AS | NCONSI STENT W TH PRI OR
TESTI MONY.

S 4. Section 530.10 of the crimnal procedure law is anended to read
as foll ows:

S 530.10 Order of recogni zance or bail; in general.

Under circunstances prescribed in this article, a court, upon applica-
tion of a defendant charged with or convicted of an offense, is required
or authorized to order OR TO DENY bail or recognizance for the release
or prospective release of such defendant during the pendency of either:

1. Acrimnal action based upon such charge; or

2. An appeal taken by the defendant froma judgnent of conviction or a
sentence or froman order of an internediate appellate court affirmng
or nodi fying a judgment of conviction or a sentence.

S 5. Section 530.20 of the crimnal procedure |aw, as anmended by chap-
ter 531 of the |aws of 1975, subparagraph (ii) of paragraph (b) of
subdi vision 2 as anended by chapter 218 of the laws of 1979, is anmended
to read as foll ows:

S 530. 20 Order of recogni zance or bail; by local crimnal court when
action is pending therein.

Wen a crimnal action is pending in a local crimnal court, such
court, upon application of a defendant, nust or may order recognizance
or bail as follows:

1. Wen the defendant is charged, by information, sinplified informa-
tion, prosecutor's information or m sdeneanor conplaint, with an of fense
or offenses of |ess than felony grade only, the court nust order recog-
ni zance or bail

2. Wen the defendant is charged, by felony conplaint, with a felony,
the court may, in its discretion, order OR DENY recognizance or Dbai
except as otherw se provided in this subdivision:

(a) A city court, a town court or a village court nay not order
recogni zance or bail when (i) the defendant is charged with a class A
felony, or (ii) THE DEFENDANT IS CHARGED W TH THE CRI ME OF AGGRAVATED
ASSAULT UPON A PCLI CE OFFI CER OR A PEACE OFFICER, OR (Ill) it appears
that the defendant has two previous fel ony convictions;

(b) NO LOCAL CRIMNAL COURT NMAY ORDER RECOGNI ZANCE OR BAIL WHEN I T
APPEARS THAT THE DEFENDANT IS A PERSON WHO MJUST BE COWM TTED TO THE
CUSTODY OF THE SHERI FF AS DEFI NED | N SUBDI VI SI ON TWENTY- ONE OF SECTI ON
500.10 OF THI' S TITLE

(C© No local crimnal court may order recognizance or bail wth
respect to a defendant charged with a felony unless and until:
(1) The district attorney has been heard in the matter or, after

know edge or notice of the application and reasonabl e opportunity to be
heard, has failed to appear at the proceeding or has otherw se wai ved
his right to do so; and

(ii) The court has been furnished with a report of the division of
crimnal justice services concerning the defendant's crimnal record if
any or with a police departnent report with respect to the defendant's
prior arrest record. If neither report is available, the court, with
the consent of the district attorney, may dispense wth this require-
nment; provi ded, however, that in an enmergency, including but not limted
to a substantial inpairnent in the ability of such division or police
departnment to tinely furnish such report, such consent shall not be
required if, for reasons stated on the record, the court deens it unnec-
essary. Wien the court has been furnished with any such report or
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record, it shall furnish a copy thereof to counsel for the defendant or,
if the defendant is not represented by counsel, to the defendant.

3. VWHERE A LOCAL CRI M NAL COURT LACKS AUTHORI TY TO ORDER RECOGNI ZANCE
OR BAIL BY REASON OF THE FACT THAT | T APPEARS THE DEFENDANT IS A PERSON
VHO MJUST BE COW TTED TO THE CUSTODY OF THE SHERI FF, AS DEFI NED I N
SUBDI VI SI ON TVENTY- ONE OF SECTI ON 500. 10 OF THI'S TI TLE AND AFTER A HEAR-
I NG FI NDS THERE | S REASONABLE CAUSE TO BELI EVE THE DEFENDANT COW TTED A
FELONY BUT THERE IS NOT REASONABLE CAUSE TO BELIEVE THE DEFENDANT
COW TTED ONE OF THE CRI MES SPECI FI ED | N PARAGRAPH (A) OF SUCH SUBDI VI -
SI ON, THE COURT SHALL CONVERT THE FELONY COVPLAI NT | NTO ONE THAT DOES
NOT CHARGE A CRIME SPECIFIED IN SUCH PARAGRAPH BY MAKI NG APPROPRI ATE
NOTATI ONS UPON OR ATTACHED THERETO AND THE COURT MAY THEN PROCEED TO
DETERM NE AN APPLI CATI ON FOR BAI L OR RECOGNI ZANCE | N THE SAME MANNER AND
IN ACCORDANCE WTH THE SAME CRITERIA AS I T WOULD W TH RESPECT TO A
DEFENDANT OTHER THAN ONE WHO MUST BE COW TTED TO THE CUSTODY OF THE
SHERI FF.

S 6. Section 530.30 of the crimnal procedure |aw, subdivision 2 as

anended by chapter 762 of the laws of 1971, is anended to read as
fol | ows:
S 530.30 Order of recognizance or bail; by superior court judge when

action is pending in local crimnal court.

1. [When] EXCEPT AS PROVI DED I N SUBDI VI SION TWO OF THI S SECTI ON, WHEN
a crimnal actionis pending in a local crimnal court, other than one
consi sting of a superior court judge sitting as such, a judge of a supe-
rior court holding a termthereof in the county, upon application of a
defendant, nmay order recognizance or bail when such |ocal crimna
court:

(a) Lacks authority to issue such an order, pursuant to paragraph (a)
of subdivision two of section 530.20 OF THI S ARTI CLE; or

(b) Has denied an application for recognizance or bail; or

(c) Has fixed bail which is excessive. |In such case, such superior
court judge nay vacate the order of such local crimnal court and
rel ease the defendant on his own recogni zance or fix bail in a |esser

amount or in a |l ess burdensonme form

2. WHEN A CRIMNAL ACTION IS PENDING IN A LOCAL CRIM NAL COURT AND
SUCH COURT LACKS AUTHORI TY TO ORDER RECOGNI ZANCE OR BAIL PURSUANT TO
PARAGRAPH (B) OF SUBDIVISION TWDO OF SECTI ON 530.20 OF THI S ARTI CLE BY
REASON OF THE FACT THAT | T APPEARS THAT THE DEFENDANT IS A PERSON WHO
MUST BE COW TTED TO THE CUSTODY OF THE SHERI FF AS DEFI NED I N SUBDI VI -
SI ON TVWENTY- ONE OF SECTI ON 500. 10 OF THIS TITLE, A JUDGE OF A SUPERI OR
COURT HOLDING A TERM THERECF IN THE COUNTY, UPON APPLI CATI ON OF A
DEFENDANT, MAY ORDER RECOGNI ZANCE OR BAIL, BUT ONLY IN ACCORDANCE W TH
THE PROVI SI ONS OF SUBDI VI SI ON THREE OF SECTI ON 510.30 OF THI S TI TLE

3. Notwithstanding the provisions of [subdivision] SUBDIVISIONS one
AND TWO OF THI S SECTI ON, when the defendant is charged with a felony in
a local crimnal court, a superior court judge may not order recogni-
zance or bail unless and until the district attorney has had an opportu-
nity to be heard in the matter and such judge has been furnished with a
report as described in subparagraph (ii) of paragraph [(b)] (C of
subdi vi sion two of section 530.20 OF TH S ARTI CLE

[3] 4. Not nore than one application may be nade pursuant to this
section.

S 7. Subdivision 4 of section 530.40 of the crimnal procedure |aw, as
anmended by chapter 762 of the laws of 1971, is anended and a new subdi -
vision 5 is added to read as foll ows:
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4. Notwi thstanding the provisions of subdivision two OF TH' S SECTI ON,
a superior court may not order recogni zance or bail when the defendant
is charged with a felony unless and until the district attorney has had
an opportunity to be heard in the mtter and such court has been
furnished with a report as described in subparagraph (ii) of paragraph
[(b)] (C of subdivision two of section 530.20 OF TH S ARTI CLE.

. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SION TWO OF THI'S SECTI ON,

A SUPERI OR COURT MAY NOT ORDER RECOGNI ZANCE OR BAIL WHEN | T APPEARS THAT
THE DEFENDANT 1S A PERSON WHO MUST BE COW TTED TO THE CUSTODY OF THE
SHERI FF AS DEFI NED | N SUBDI VI SI ON TVENTY- ONE OF SECTION 500.10 OF TH'S
TITLE UNLESS | N ACCORDANCE W TH THE PROVI SI ONS OF SUBDI VI SI ON THREE OF
SECTI ON 510.30 OF THI' S TI TLE.

S 8. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



