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STATE OF NEW YORK

2345
2009- 2010 Regul ar Sessi ons
I N SENATE
February 18, 2009

I ntroduced by Sens. SCHNEI DERMAN, DI AZ, DUANE, KRUEGER, PERKINS -- read
twice and ordered printed, and when printed to be comitted to the
Conmittee on Codes

AN ACT to anend the crimnal procedure law, in relation to requiring the
recordi ng of statenents in certain crimnal investigations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. Properly recorded interrogations
provi de the best evidence of the comrunications that occurred during an
I nterrogation; prevent disputes about how an officer conducted hinself
or herself or treated a suspect during the course of an interrogation;
prevent a defendant fromlying about his or her account of events
originally provided to | aw enforcenent; spare judges and jurors the tine
necessary to assess which account of an interrogation to believe; and
enhance public confidence in the crimnal investigation process. It s
the intent of this legislature to require the video and audi o recordi ng
of custodial interrogations in New York state.

S 2. The crimnal procedure law is anended by adding a new section
60.53 to read as foll ows:

S 60.53 RULES OF EVIDENCE; ELECTRONI C RECORDI NG OF CUSTODI AL | NTERRO
GATI ON.

1. FOR THE PURPOSES OF THI S SECTION, THE FOLLON NG TERMS SHALL HAVE
THE FOLLOW NG MEANI NGS

(A) "CUSTODI AL | NTERROGATI ON' MEANS AN | NTERVI EW BEG NNI NG WTH A LAW
ENFORCEMENT OFFICER'S ADVICE OF A PERSON S M RANDA RI GHTS AND ENDI NG
VHEN THE | NTERVI EW HAS COVWPLETELY FI NI SHED, WHI CH OCCURS WHI LE A PERSON
REASONABLY BELI EVES HE OR SHE | S | N CUSTODY, | NVOLVING A LAW ENFORCEMENT
OFFICER' S QUESTI ONI NG THAT |I'S REASONABLY LI KELY TO ELICIT | NCRI M NATI NG
RESPONSES.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) "PLACE OF DETENTI ON' MEANS A JAIL, PCLICE OR SHERIFF'S STATI ON,
HOLDI NG CELL, CORRECTI ONAL OR DETENTION FACILITY OF OTHER PLACE WHERE
PERSONS ARE QUESTI ONED | N CONNECTI ON W TH CRI M NAL CHARGES.

(© "ELECTRONI C RECORDI NG' OR "ELECTRONI CALLY RECORDED' MEANS AN AUDI O
AND VI SUAL RECCRDI NG THAT IS AN AUTHENTI C, ACCURATE AND UNALTERED RECCRD
OF A CUSTODI AL | NTERROGATI ON.

(D) "STATEMENT" MEANS ANY ORAL, WRITTEN, SIGN LANGUAGE OR VERBAL
COMVUNI CATI ON.

2. (A) ALL STATEMENTS MADE BY A PERSON DURING A CUSTCDI AL | NTERRO
GATION AT A PLACE OF DETENTI ON RELATI NG TO A FELONY OFFENSE OR FELONY
OFFENSES BROUGHT UNDER THI S CHAPTER SHALL BE ELECTRONI CALLY RECORDED.

(B) I'F ANY PART OF THE | NTERROGATI ON NECESSARI LY TAKES PLACE QUTSI DE
OF A PLACE OF DETENTI ON, AUDI O RECORDI NG | S AN ACCEPTABLE ALTERNATI VE TO
AUDI O AND VI SUAL RECORDI NG

(© I N PLACES OF DETENTI ON, THE CAMERA SHALL BE FOCUSED UPON BOTH THE
| NTERROGATOR AND THE SUSPECT SI MULTANEQUSLY.

3. EXCEPT AS PROVI DED I N SUBDI VI SI ONS FOUR AND FIVE OF TH' S SECTI ON,
ALL STATEMENTS NMNMADE BY A PERSON DURI NG A CUSTODI AL | NTERROGATI ON THAT
ARE NOT ELECTRONI CALLY RECCRDED, AND ALL STATEMENTS MADE THEREAFTER BY
THE PERSON DURI NG THE CUSTODI AL | NTERROGATI ONS, | NCLUDI NG BUT NOT LI M T-
ED TO STATEMENTS THAT ARE ELECTRONI CALLY RECORDED, SHALL BE | NADM SSI BLE
AS EVI DENCE AGAI NST THE PERSON | N ANY FELONY CRI M NAL PROCEEDI NG BROUGHT
AGAI NST SUCH PERSON.

4. THE PRESUMPTI ON OF | NADM SSI BI LI TY OF STATEMENTS PROVI DED | N SUBDI -
VISION THREE OF TH S SECTI ON MAY BE OVERCOVE, AND STATEMENTS THAT WERE
NOT ELECTRONI CALLY RECORDED MAY BE ADM TTED I NTO EVIDENCE IN A FELONY
CRI M NAL PROCEEDI NG BROUGHT AGAI NST THE PERSON, | F THE COURT FI NDS:

(A) THAT THE STATEMENTS ARE ADM SSIBLE UNDER APPLI CABLE RULES OF
EVI DENCE; AND

(B) THAT THE STATEMENTS ARE PROVEN TO HAVE BEEN MADE VOLUNTARI LY, AND
ARE REL| ABLE; AND

(© THAT LAW ENFORCEMENT PERSONNEL MADE A CONTEMPORANEOUS RECORD OF
THE REASON FOR NOT MAKI NG AN ELECTRONI C RECORDI NG OF THE STATEMENTS; AND

(D) THAT IT I'S PROVEN THAT ONE OR MORE OF THE FOLLOW NG Cl RCUMSTANCES
EXI STED AT THE TI ME OF THE CUSTODI AL | NTERROGATI ON:

(1) THE QUESTIONS PUT FORTH BY LAW ENFORCEMENT PERSONNEL, AND THE
PERSON' S RESPONS| VE STATEMENTS, WERE PART OF THE ROUTI NE PROCESSI NG OR
"BOOKI NG' OF THE PERSQON; OR

(rn) BEFORE OR DURING A CUSTODI AL | NTERROGATI ON, AFTER HAVI NG
CONSULTED WTH H' S OR HER LAWYER, THE PERSON | NDI CATED THAT HE OR SHE
WOULD ONLY RESPOND TO THE OFFI CER S QUESTIONS I F H 'S OR HER STATEMENTS
VERE NOT ELECTRONI CALLY RECCORDED AND A RECORD |'S MADE OF SUCH REFUSAL,;
OR

(I'11)y THE CUSTODI AL | NTERROGATI ON NECESSARI LY TOOK PLACE | N ANOTHER
JURI SDI CTI ON AND WAS CONDUCTED BY OFFICIALS OF THAT JURISDICTION [N
COWPLI ANCE W TH THE LAW OF THAT JURI SDI CTI ON; OR

(1'V)  EXI GENT Cl RCUMSTANCES EXI STED WHI CH PREVENTED THE MAKI NG OF, OR
RENDERED | T NOT FEASI BLE TO MAKE, AN ELECTRONI C RECORDI NG OF THE CUSTG
DI AL | NTERROGATI ON.

5. STATEMENTS, WHETHER OR NOTI' ELECTRONI CALLY RECORDED, WH CH ARE
ADM SSI BLE UNDER APPLI CABLE RULES OF EVI DENCE, AND ARE PROVEN BY CLEAR
AND CONVI NCI NG EVI DENCE TO HAVE BEEN MADE BY THE PERSON VOLUNTARI LY, AND
ARE RELIABLE, MAY BE ADMTTED INTO EVIDENCE IN A FELONY CRI M NAL
PROCEEDI NG BROUGHT AGAI NST THE PERSON | F THE COURT FI NDS:

(A) THE CUSTODI AL | NTERROGATI ON OCCURRED BEFORE A GRAND JURY OR COURT;
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(B) THE PERSON AGREED TO PARTICIPATE IN A NON RECORDED CUSTODI AL
| NTERROGATI ON AFTER HAVI NG CONSULTED WTH HI S OR HER LAWER

6. (A) COWPLI ANCE W TH THE ELECTRONI C RECORDI NG REQUI REMENTS SET FORTH
IN THI' S SECTI ON SHALL BE MONI TORED BY THE OFFI CE OF COURT ADM NI STRATI ON
THROUGH THE SUBM SSI ON OF FORMS BY THE TRI AL JUDGE AND THE PROSECUTOR | N
EACH CASE OF AN | NTERROGATI ON THAT WAS NOT RECORDED BUT WAS NONETHELESS
| NTRODUCED AS EVIDENCE IN A CRIM NAL CASE. THESE FORMS SHALL BE DEVEL-
OPED BY THE OFFICE OF COURT ADM NI STRATI ON, W TH THE EXPECTATI ON THAT
THE REPORTI NG FORMS SHALL | DENTI FY ANY PATTERNS OF NONCOWPLI ANCE.

(B) COWPLI ANCE W TH THE ELECTRONI C RECORDI NG REQUI REMENTS SET FORTH I N
THI'S SECTI ON SHALL BE MONI TORED BY THE DIVISION OF CRIMNAL JUSTICE
SERVI CES THROUGH THE SUBM SSI ON OF FORMS BY THE | NTERROGATI NG OFFI CER OR
OFFICERS IN EACH CASE OF AN UNRECORDED CONFESSION, BOTH THOSE NOT
PRESUMED | NADM SSI BLE | NTO EVI DENCE UNDER SUBPARAGRAPHS (I1), (I11) AND
(1V) OF PARAGRAPH (D) OF SUBDIVISION FOUR OF THI S SECTI ON, OR THOSE
| NADM SSI BLE UNDER THI' S SECTI ON. THESE FORMS SHALL BE DEVELOPED BY THE
DVISION OF CRIMNAL JUSTICE SERVICES, WTH THE EXPECTATI ON THAT THE
REPORTI NG FORMS SHALL | DENTI FY ANY PATTERNS OF NONCOWPLI ANCE.

7. (A) EVERY ELECTRONI C RECORDI NG OF A CUSTODI AL | NTERROGATI ON SHALL BE
CLEARLY | DENTI FI ED AND CATALOGUED BY LAW ENFORCEMENT PERSONNEL.

(B) I'F A FELONY CRI M NAL PROCEEDI NG | S BROUGHT AGAINST A PERSON WHO
WAS THE SUBJECT OF AN ELECTRONI CALLY RECORDED CUSTODI AL | NTERROGATI ON,
THE ELECTRONI C RECORDI NG SHALL BE PRESERVED BY LAW ENFORCEMENT PERSONNEL
UNTI L ALL APPEALS, POST-CONVICTI ON AND HABEAS CORPUS PROCEEDI NGS ARE
FI NAL AND CONCLUDED, OR THE TIME W THI N WHI CH THEY SHALL BE BROUGHT HAS
EXPI RED.

(O |IF NO FELONY CRI M NAL PROCEEDI NG | S BROUGHT AGAI NST A PERSON WHO
HAS BEEN THE SUBJECT OF AN ELECTRONI CALLY RECORDED CUSTODI AL | NTERRO
GATI O\, THE RELATED ELECTRONIC RECORDI NG SHALL BE PRESERVED BY LAW
ENFORCEMENT PERSONNEL UNTI L ALL APPLI CABLE STATE AND FEDERAL STATUTES OF
LI M TATI ONS BAR PROSECUTI ON OF THE PERSON.

S 3. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw and shall apply to
custodial interrogations occurring on or after such effective date.



