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I ntroduced by Sens. SAVI NO, ADAMS, ADDABBO, BRESLIN, DI AZ, DI LAN, DUANE
ESPADA, FOLEY, HASSELL- THOVPSON, HUNTLEY, KLEI N, KRUEGER, OPPENHEI MER
PADAVAN, PARKER, PERALTA, PERKINS, SAMPSON, SCHNElI DERVAN, SERRANO,
SQUADRON, STACHOWBKI, STAVI SKY, STEWART-COUSINS, THOWSON -- read
twice and ordered printed, and when printed to be cormitted to the
Committee on Labor -- reported favorably from said conmttee and
coommitted to the Committee on Codes -- reported favorably fromsaid
conmittee and conmitted to the Committee on Finance -- committee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said commttee -- reconmtted to the Conmttee on Labor in accord-
ance with Senate Rule 6, sec. 8 -- reported favorably from said
conmttee and conmtted to the Comittee on Codes -- committee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said commttee -- reported favorably from said comittee and
committed to the Commttee on Finance -- reported favorably fromsaid
commttee, ordered to first and second report, ordered to a third
readi ng, anended and ordered reprinted, retaining its place in the
order of third reading -- again anmended and ordered reprinted, retain-
ing its place in the order of third reading -- passed by Senate and
delivered to the Assenbly, recalled, vote reconsidered, restored to
third readi ng, amended and ordered reprinted, retaining its place in
the order of third reading

AN ACT to anmend the labor law, the executive |aw and the workers'
conpensation law, in relation to establishing regulations regarding
enpl oynment of donestic workers including hours of |abor, wages and
enpl oynent contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and intent. Many thousands of donestic
workers are enployed in New York state as housekeepers, nannies, and
conpanions to the elderly. The | abor of donestic workers is central to
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t he ongoi ng prosperity that the state enjoys, and yet, despite the val ue
of their work, donestic workers do not receive the sane protection of
many state laws as do workers in other industries. Donestic workers
often | abor under harsh conditions, work [ong hours for | ow wages with-
out benefits or job security, are isolated in their workplaces, and are
endangered by sexual harassnment and assault, as well as verbal,
enoti onal and psychol ogi cal abuse. Mreover, many donestic workers in
the state of New York are wonen of col or who, because of race and sex
di scrimnation, are particularly vulnerable to unfair |abor practices.
Additionally, donestic workers are not afforded by lawthe right to
organi ze | abor unions for the purpose of collective bargaining.

The legislature finds that because donestic workers care for the nost
i mportant elenments of their enployers' lives, their fanmlies and hones,
it isin the interest of enployees, enployers, and the people of the
state of New York to ensure that the rights of donestic workers are
respected, protected, and enforced.

S 2. Section 2 of the labor law is anended by addi ng a new subdi vi si on
16 to read as foll ows:

16. " DOVESTI C WORKER' SHALL MEAN A PERSON EMPLOYED IN A HOVE OR RESI -
DENCE FOR THE PURPOSE OF CARI NG FOR A CHI LD, SERVI NG AS A COWPANI ON FOR
A S| CK, CONVALESCI NG OR ELDERLY PERSON, HOUSEKEEPI NG OR FOR ANY OTHER
DOVESTI C SERVI CE PURPCSE. "DOVESTI C WORKER' DOES NOT | NCLUDE ANY | NDI -
VI DUAL (A) WORKING ON A CASUAL BASIS, (B) WHO IS ENGAGED IN PROVIDI NG
COVPANI ONSHI P SERVI CES, AS DEFI NED | N PARAGRAPH FI FTEEN OF SUBDI VI SI ON
(A) OF SECTION 213 OF THE FAIR LABOR STANDARDS ACT OF 1938, AND WHO IS
EMPLOYED BY AN EMPLOYER OR AGENCY OTHER THAN THE FAM LY OR HOUSEHOLD
USING HS OR HER SERVICES, OR (€ WHO IS A RELATIVE THROUGH BLOCD
MARRI ACE OR ADOPTION OF: (1) THE EMPLOYER, OR (2) THE PERSON FOR WHOM
THE WORKER |'S DELI VERI NG SERVI CES UNDER A PROGRAM FUNDED OR ADM NI STERED
BY FEDERAL, STATE OR LOCAL GOVERNVENT.

S 3. The executive law is anended by adding a new section 296-b to
read as foll ows:

S 296-B. UNLAWFUL DI SCRI M NATORY PRACTI CES RELATI NG TO DOVESTI C WORK-
ERS. 1. FOR THE PURPCSES OF THI S SECTI ON: " DOVESTI C WORKERS" SHALL HAVE
THE MEANI NG SET FORTH I N SECTI ON TWDO OF THE LABOR LAW

2. | T SHALL BE AN UNLAWFUL DI SCRI M NATORY PRACTI CE FOR AN EMPLOYER TO:

(A) ENGAGE | N UNVELCOVE SEXUAL ADVANCES, REQUESTS FOR SEXUAL FAVORS
OR OTHER VERBAL OR PHYSI CAL CONDUCT OF A SEXUAL NATURE TO A DQOVESTI C
WORKER WHEN: (1) SUBM SSI ON TO SUCH CONDUCT | S MADE EI THER EXPLI CI TLY OR
| MPLICITLY A TERM OR CONDITION OF AN |[IND VIDUAL'S EMPLOYMENT; (I1)
SUBM SSION TO OR REJECTI ON OF SUCH CONDUCT BY AN | NDI VI DUAL IS USED AS
THE BASI S FOR EMPLOYMENT DECI SI ONS AFFECTI NG SUCH | NDI VI DUAL; OR (I11)
SUCH CONDUCT HAS THE PURPOSE OR EFFECT OF UNREASONABLY | NTERFERI NG W TH
AN | NDI VI DUAL' S WORK PERFORMANCE BY CREATI NG AN | NTI M DATI NG HOSTI LE
OR OFFENSI VE WORKI NG ENVI RONVENT.

(B) SUBJECT A DOVESTI C WORKER TO UNWELCOVE HARASSMENT BASED ON GENDER
RACE, RELI A ON OR NATI ONAL ORIG N, WHERE SUCH HARASSMENT HAS THE PURPCOSE
OR EFFECT OF UNREASONABLY | NTERFERI NG W TH AN | NDI VI DUAL' S WORK PERFORM
ANCE BY CREATI NG AN | NTI M DATI NG HOSTI LE, OR OFFENSI VE WORKI NG ENVI RON-
VENT.

S 4. Subdivisions 5 and 6 of section 292 of the executive |aw, subdi-
vision 5 as anended by chapter 851 of the |laws of 1965 and subdi vi sion 6
as amended by chapter 166 of the | aws of 2000, are amended to read as
fol | ows:
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5. The term"enployer"” does not include any enployer with fewer than
four persons in his OR HER enpl oy EXCEPT AS SET FORTH IN SECTION TWO
HUNDRED NI NETY-SI X-B OF TH S TI TLE.

6. The term "enployee" in this article does not include any individua
enployed by his or her parents, spouse or child, or in the donmestic
service of any person EXCEPT AS SET FORTH I N SECTI ON TWO HUNDRED NI NE-
TY-SIX-B OF TH'S TI TLE.

S 5. Subdivision 3 of section 160 of the | abor law is amended to read
as foll ows:

3. For all other enployees, except those engaged in farm[or donestic
service] WORK and those affected by subdivision four of section two
hundred [and] twenty OF THI S CHAPTER, ei ght hours.

S 6. The labor law is anended by adding a new section 170 to read as
fol | ows:

S 170. HOURS OF LABOR FOR DOVESTI C WORKERS. NO PERSON OR CORPORATI ON
EMPLOYI NG A DOVESTI C WORKER AS DEFI NED I N SUBDI VI SI ON SI XTEEN OF SECTI ON
TWDO OF THI S CHAPTER, SHALL REQUI RE ANY DOVESTI C WORKER TO WORK MORE THAN
FORTY HOURS I N A VEEEK, OR FORTY- FOUR HOURS I N A WEEK FOR DOVESTI C WORK-
ERS WHO RESIDE IN THE HOVE OF THEIR EMPLOYER, UNLESS THEY RECEI VE
COVPENSATI ON FOR OVERTI ME WORK AT A RATE WHICH | S AT LEAST ONE AND ONE-
HALF TI MES THE WORKER S NORMAL WAGE RATE

S 7. Subdivision 1 of section 161 of the |abor |aw is anended by
addi ng a new undesi gnat ed paragraph to read as fol |l ows:

EVERY PERSON EMPLOYED AS A DOMVESTI C WORKER AS DEFINED | N SUBDI VI SI ON
SI XTEEN OF SECTION TWO OF THI S CHAPTER, SHALL BE ALLOWNED AT LEAST TVEEN-
TY- FOUR CONSECUTI VE HOURS OF REST I N EACH AND EVERY CALENDAR WEEK. NO
PROVI SI ON OF THI S PARAGRAPH SHALL PROHI BI T A DOVESTI C WORKER FROM VOLUN-
TARI LY AGREEI NG TO WORK ON SUCH DAY OF REST REQUI RED BY TH S PARAGRAPH
PROVI DED THAT THE WORKER | S COVPENSATED AT THE OVERTI ME RATE FOR ALL
HOURS WORKED ON SUCH DAY OF REST. THE DAY OF REST AUTHORI ZED UNDER THI S
SUBDI VI SI ON SHOULD, WHENEVER POSSI BLE, CO NCI DE W TH THE TRADI TI ONAL DAY
RESERVED BY THE DOVESTI C WORKER FOR RELI G QUS WORSHI P. N ADDI TI ON,
AFTER ONE YEAR OF WORK W TH THE SAME EMPLOYER A DOVESTI C WORKER SHALL BE
ENTI TLED TO AT LEAST THREE DAYS OF REST |IN EACH CALENDAR YEAR AT THE
REGULAR RATE OF COVPENSATI ON

S 8. Subdivision 5 of section 651 of the Iabor I|aw, as anended by
chapter 640 of the laws of 2005, is amended to read as foll ows:

5. "Enpl oyee" includes any individual enployed or permtted to work by
an enployer in any occupation, but shall not include any individual who
is enployed or permitted to work: (a) ON A CASUAL BASIS in service as a
part tinme baby sitter in the hone of the enployer[; or sonmeone who |ives
in the home of an enployer for the purpose of serving as a conpanion to
a sick, convalescing or elderly person, and whose principal duties do
not include housekeeping]; (b) in labor on a farm (c) in a bona fide
executive, adm nistrative, or professional capacity; (d) as an outside
salesman; (e) as a driver engaged in operating a taxicab; (f) as a
vol unteer, |earner or apprentice by a corporation, unincorporated asso-
ciation, community chest, fund or foundation organized and operated
exclusively for religious, charitable or educational purposes, no part
of the net earnings of which inures to the benefit of any private share-
hol der or individual; (g) as a nenber of a religious order, or as a duly
ordai ned, comm ssioned or |icensed nmnister, priest or rabbi, or as a
sexton, or as a christian science reader; (h) in or for such a religious
or charitable institution, which work is incidental to or in return for
charitable aid conferred upon such individual and not under any express
contract of hire; (i) in or for such a religious, educational or chari-
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table institution if such individual is a student; (j) in or for such a
religious, educational or charitable institution if the earning capacity
of such individual is inpaired by age or by physical or nental deficien-
cy or injury; (k) in or for a summer canp or conference of such a reli-
gi ous, educational or charitable institution for not nore than three
nonths annually; (lI) as a staff counselor in a children's canp; (m in
or for a college or university fraternity, sorority, student association
or faculty association, no part of the net earnings of which inures to
the benefit of any private shareholder or individual, and which is
recogni zed by such college or wuniversity, if such individual is a
student; (n) by a federal, state or nunicipal government or politica
subdi vi si on thereof. The exclusions fromthe term "enployee" contained
in this subdivision shall be as defined by regulations of the comm s-
sioner; or (0) as a volunteer at a recreational or anusenent event run
by a business that operates such events, provided that no single such
event |lasts |onger than ei ght consecutive days and no nore than one such
event concerning substantially the same subject natter occurs in any
cal endar year. Any such volunteer shall be at |east eighteen years of
age. A business seeking coverage under this paragraph shall notify every
volunteer in witing, in |anguage acceptable to the comm ssioner, that
by volunteering his or her services, such volunteer is waiving his or
her right to receive the m ninumwage pursuant to this article. Such
notice shall be signed and dated by a representative of the business and
the vol unteer and kept on file by the business for thirty-six nonths.

"Enpl oyee" al so includes any individual enployed or pernmtted to work
in any non-teaching capacity by a school district or board of cooper-
ative educational services except that the provisions of sections six
hundred fifty-three through six hundred fifty-nine of this article shal
not be applicable in any such case.

S 9. The openi ng paragraph of subdivision 5 and the opening paragraph
of paragraph A of subdivision 6 of section 201 of the workers' conpen-
sation |l aw, the opening paragraph of subdivision 5 as amended by chapter
205 of the laws of 1993 and the opening paragraph of paragraph A of
subdi vi sion 6 as anmended by chapter 903 of the |aws of 1986, are anmended
to read as foll ows:

" Enpl oyee" neans a person engaged in the service of an enployer in any
enpl oynment defined in subdivision six of this section, except a mnor
child of the enployer, [except a domestic or personal worker in a
private hone who is enployed for less than forty hours per week by any
one enpl oyer, and] except a duly ordained, conmssioned, or |icensed
mnister, priest or rabbi, a sexton, a christian science reader, or
menber of a religious order, or an executive officer of a corporation
who at all tines during the period involved owms all of the issued and
out standi ng stock of the corporation and holds all of the offices pursu-
ant to paragraph (e) of section seven hundred fifteen of the business
corporation law or two executive officers of a corporation who at al
times during the period involved between themown all of the issued and
outstanding stock of such corporation and hold all such offices
provi ded, however, that each officer nmust own at |east one share of
stock, except as provided in section two hundred twelve of this article,
or an executive officer of an incorporated religious, charitable or
educational institution, or persons engaged in a professional or teach-
ing capacity in or for a religious, charitable or educational institu-
tion, or volunteers in or for a religious, <charitable or educationa
institution, or persons participating in and receiving rehabilitative
services in a sheltered workshop operated by a religious, charitable or
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educational institution under a certificate issued by the United States
departrment of |abor, or recipients of charitable aid froma religious or
charitable institution who performwork in or for the institution which
is incidental to or in return for the aid conferred, and not under an
express contract of hire. The terms "religious, charitable or educa-
tional institution®™ nmean a corporation, unincorporated association,
community chest, fund or foundation organized and operated exclusively
for religious, charitable or educational purposes, no part of the net
earni ngs of which inure to the benefit of any private shareholder or
i ndi vi dual .

"Enpl oynent™ neans enploynent in any trade, business or occupation
carried on by an enpl oyer, except that the foll owi ng shall not be deened
enpl oyment under this article: services performed for the state, a
muni ci pal corporation, |ocal governnmental agency, other political subdi-
vision or public authority; enploynment subject to the federal railroad
unenpl oynment i nsurance act; service perforned on or as an officer or
menber of the crew of a vessel on the navigable water of the United
States or outside the United States; service as farm |aborers; casua
enpl oynment and the first forty-five days of extra enploynent of enpl oy-
ees not regularly in enploynent as otherw se defined herein; service as
golf caddies; and service during all or any part of the school year or
regul ar vacation periods as a part-tinme worker of any person actually in
regul ar attendance during the day tine as a student in an elenmentary or
secondary school. THE TERM "EMPLOYMENT" SHALL | NCLUDE DOVESTIC OR
PERSONAL WORK I N A PRI VATE HOVE. The term "enpl oynment” shall not i nclude
the services of a licensed real estate broker or sales associate if it
be proven that (a) substantially all of the remuneration (whether or not
paid in cash) for the services perfornmed by such broker or sal es associ -
ate is directly related to sales or other output (including the perform
ance of services) rather than to the nunber of hours worked; (b) the
services perfornmed by the broker or sal es associate are performed pursu-
ant to a witten contract executed between such broker or sales associ-
ate and the person for whomthe services are perfornmed within the past
twelve to fifteen nonths; and (c) the witten contract provided for in
[ paragraph] SUBPARAGRAPH (b) [herein] OF THI S PARAGRAPH was not executed
under duress and contains the follow ng provisions:

S 10. The commissioner of [|abor shall report to the governor, the
speaker of the assenbly and the tenporary president of the senate before
Novenber 1, 2010 on the feasibility and practicality of allow ng dones-
tic workers to organize for purposes of collective bargaining. In
prepari ng such report, the commissioner of labor wll consult wth
representatives of donmestic workers and individuals and agencies that
enpl oy donestic workers, and relevant state agencies including the
public enploynent relations board. The report shall address the feasi-
bility of an enpl oyee organi zation forned in accordance with the State
Labor Relations Act, how bargaining units for such organi zations coul d
be formed, whether there are any unique issues which arise in this
context and whether there are other possible frameworks for collective
organi zation or for ensuring the benefits that acconpany organization
for domestic workers. The commi ssioner of |abor shall also report, with
t he assi stance of an interagency working group which shall include but
not be |imted to the chair of the workers' conpensation board, the
superi ntendent of insurance, the comm ssioner of health and the conm s-
si oner of econom c devel opnent, on how best to provide easily accessible
educational and informational nmaterial for domestic enployers and work-
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ers. Such material shal
| aws.

S 11. This act shall
have becone a | aw.

6
cover enploynent benefits, tax and insurance

take effect on the ninetieth day after it shall



