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STATE OF NEW YORK
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2009- 2010 Regul ar Sessi ons
I N SENATE
February 13, 2009

Introduced by Sens. VOLKER, O JOHNSON, MAZI ARZ, MORAHAN, RANZENHOFER
SALAND, WNNER, YOUNG -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to enact the "crimnal procedure law reformact”; to anend the
crimnal procedure law, in relation to identification by nmeans of
previous identification in absence of present identification, stays of
orders dismssing a count or counts of an indictnment, defendant's
presence at trial, preclusion of evidence and renedies for violation
of di scovery and preclusion of evidence

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "crimnal procedure |aw reformact”.

S 2. Subparagraph (iii) of paragraph (a) of subdivision 1 of section
60.25 of the crimnal procedure law is anended to read as foll ows:

(ii1) [He is unable at] AT the proceeding [to state, on the basis of
present recollection, whether or not the defendant is], HE OR SHE DOCES
NOT | DENTI FY THE DEFENDANT, |S UNCERTAI N ABOUT HI' S OR HER | DENTI FI CATI ON
OF THE DEFENDANT OR | DENTI FI ES A PERSON OTHER THAN THE DEFENDANT AS the
person in question; and

S 3. The opening paragraph and paragraph (a) of subdivision 6 of
section 210.20 of the crimnal procedure |aw, as anended by chapter 1 of
the laws of 1995, are anended to read as foll ows:

The effectiveness of an order reducing a count or counts of an indict-
ment or dismssing an indictment and directing the filing of a
prosecutor's information or dism ssing a count or counts of an indict-
ment [charging murder in the first degree] shall be stayed for thirty
days following the entry of such order unless such stay is otherw se
wai ved by the people. On or before the conclusion of such thirty-day
period, the people shall exercise one of the foll ow ng options:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(a) Accept the court's order by filing a reduced indictnent, by
dism ssing the indictnent and filing a prosecutor's information, or by
filing an indictrment containing any REMAI NI NG count or counts [renmining
after dismssal of the count or counts charging nmurder in the first
degree], as appropriate;

S 4. Subdivision 2 of section 460.40 of the crimnal procedure |aw, as
anmended by chapter 1 of the laws of 1995, is amended to read as foll ows:

2. The taking of an appeal by the people to an internedi ate appellate
court pursuant to subdivision one-a of section 450.20, from an order
reducing a count or counts of an indictnent or dism ssing an indictnent
and directing the filing of a prosecutor's information, stays the effect
of such order. In addition, the taking of an appeal by the people to an
internedi ate appellate court pursuant to subdivision one of section
450. 20, froman order dism ssing a count or counts of an indictnment
[charging rmurder in the first degree], stays the effect of such order.

S 5. Section 260.20 of the crimnal procedure |aw, as anmended by chap-
ter 789 of the laws of 1971, is anended to read as foll ows:

S 260.20[.] Jury trial; defendant's presence at trial.

1. A defendant nust be personally present during the trial of an
i ndi ctnment; provided, however, that a defendant who conducts hinmself OR
HERSELF in so disorderly and disruptive a manner that his OR HER tri a
cannot be carried on with himOR HER in the courtroom nmay be renoved
fromthe courtroomif, after he OR SHE has been warned by the court that
he OR SHE will be renoved if he OR SHE conti nues such conduct, he OR SHE
conti nues to engage in such conduct.

2. NO QUESTI ON OF LAWI S PRESENTED FOR PURPOSES OF APPEAL W TH RESPECT
TO A CLAI MED VI OLATI ON OF SUBDI VI SION ONE OF THI'S SECTI ON | N THE ABSENCE
OF A TIMELY PROTEST | N ACCORDANCE W TH SUBDI VI SI ON TWO OF SECTI ON 470. 05
OF THIS CHAPTER, NOR SHALL A CONVI CTI ON BE REVERSED OR OTHER RELI EF
GRANTED ON ACCOUNT OF ANY SUCH VI OLATION I N THE ABSENCE OF A SHON NG BY
THE DEFENDANT THAT THERE IS A REASONABLE PROBABI LI TY THAT BUT FOR THE
VI CLATI ON THE RESULT OF THE TRI AL WOULD HAVE BEEN DI FFERENT.

S 6. Subdivision 8 of section 450.20 of the crimnal procedure law is
amended to read as foll ows:

8. An order [suppressing evidence,] entered before trial SUPPRESSI NG
EVI DENCE pursuant to section 710.20 AND AN ORDER PRECLUDI NG EVI DENCE;
provided that the people file a statenent in the appellate court pursu-
ant to section 450.50.

S 7. Section 450.50 of the crimnal procedure lawis anended to read
as foll ows:

S 450.50 Appeal by people fromorder suppressing evidence; filing of
statenment in appellate court.

1. In taking an appeal, pursuant to subdivision eight of section
450.20, to an i nt er medi at e appel l ate court froman order of a crimna
court suppressing OR PRECLUDI NG evi dence, the people nust file, in addi-
tion to a notice of appeal or, as the case may be, an affidavit of
errors, a statement asserting that the deprivation of the use of the
evi dence ordered suppressed OR PRECLUDED has rendered the sum of the
proof available to the people with respect to a crimnal charge which
has been filed in the court either (a) insufficient as a matter of | aw,
or (b) so weak inits entirety that any reasonabl e possibility of prose-
cuting such charge to a conviction has been effectively destroyed.

2. The taking of an appeal by the people, pursuant to subdi vision
ei ght of section 450.20, from an order suppressing OR PRECLUDI NG
evi dence constitutes a bar to the prosecution of the accusatory instru-
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ment invol ving the evidence ordered suppressed OR PRECLUDED, unless and
until such [suppression] order is reversed upon appeal and vacated.

S 8. The crimnal procedure |aw is anended by addi ng a new section
240.46 to read as foll ows:

S 240. 46 DI SCOVERY; REMEDY FOR VI CLATI ON

A VI OLATI ON OF SECTI ON 240.44 OR 240.45 O THI'S ARTICLE ENTITLES A
PARTY TO A CORRECTI VE REMEDY UNDER SUBDI VI SI ON ONE OF SECTI ON 240. 70 OF
THI'S ARTI CLE ONLY UPON A SHOW NG THAT THE PARTY'S SUBSTANTIAL RIGHTS
WERE AFFECTED, AND THEN ONLY TO THE EXTENT REQUI RED TO CURE THE PREJU-
DI CE TO THOSE RI GHTS. A COURT SHALL NOT SET ASIDE A CONVI CTI ON, REVERSE
OR MODI FY A JUDGVENT OR OTHERW SE GRANT RELI EF ON ACCOUNT OF A VI CLATI ON
OF SECTION 240.44 OR 240.45 OF TH' S ARTICLE I N THE ABSENCE OF A SHOW NG
BY THE DEFENDANT THAT THERE | S A REASONABLE PROBABI LI TY THAT BUT FOR THE
VI OLATI ON THE RESULT OF THE TRI AL OR OTHER PROCEEDI NG WOULD HAVE BEEN
Dl FFERENT.

S 9. Subdivision 2 of section 710.30 of the crimnal procedure |aw, as
separately anended by chapters 8 and 194 of the laws of 1976, is anmended
to read as foll ows:

2. Such notice nust be served within fifteen days after arrai gnnent
and before trial, and upon such service the defendant nust be accorded
reasonabl e opportunity to nove before trial, pursuant to subdivision one
of section 710.40, to suppress the specified evidence. [For good cause
shown, however, the court may permt the people to serve such notice,
thereafter and in such case it nust accord the defendant reasonable
opportunity thereafter to make a suppression notion] IN THE EVENT THE
PEOPLE DO NOT G VE SUCH NOTI CE W THI N FI FTEEN DAYS AFTER ARRAI GNVENT THE
COURT MJST, UPON REQUEST OF THE DEFENDANT, GRANT AN ADJOURNMENT TO THE
EXTENT REASONABLY NECESSARY TO DEFEND AGAI NST THE SPECI FI ED EVI DENCE
BUT THE COURT SHALL NOT | N ANY EVENT PRECLUDE THE SPECI FI ED EVI DENCE

S 10. This act shall take effect inmediately, and shall apply to al
cases or proceedings on or after the date it shall have becone a | aw



