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STATE OF NEW YORK

223
2009- 2010 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 7, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the civil practice law and rules, in relationto limt-
ing the anbunt of awards in medical malpractice |awsuits; and to anend
the insurance law, in relation to establishing the excess nedi cal
mal practice liability fund

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The civil practice law and rules is amended by addi ng a new
article 50-C to read as foll ows:
ARTI CLE 50-C
LI M TATI ON ON DAMAGE AWARDS | N MEDI CAL MALPRACTI CE LAWBUI TS
SECTI ON 5051. DEFI NI TI ONS.
5052. LI M TATI ON ON DAMAGE AWARDS.

S 5051. DEFINITIONS. AS USED IN TH' S ARTI CLE:

1. " NONECONOM C DANVAGES" MEANS NONPECUNI ARY DAMAGES ARl SI NG FROM PAI N,
SUFFERI NG | NCONVENI ENCE,  PHYSI CAL | MPAI RVENT OR DI SFI GUREMENT, MENTAL
ANGUI SH, EMOTI ONAL DI STRESS, LOSS OF SCOCI ETY AND COVPANI ONSHI P, LOSS OF
CONSORTI UM | NJURY TO REPUTATI ON, HUM LI ATI ON AND ALL OTHER NONPECUNI ARY
DAMAGES.

2. "ACTUAL ECONOM C DAMAGES' MEANS OBJECTI VELY VERI FI ABLE PECUNI ARY
DAMAGES ARl SI NG FROM MEDI CAL EXPENSES AND MEDI CAL CARE, LOSS OF EARNI NGS
AND EARNI NG CAPACI TY, BURI AL COSTS, LOSS OF USE OF PROPERTY, LOSS OF
GUI DANCE, COSTS OF REPAI R OR REPLACEMENT OF PROPERTY, COSTS OF OBTAI NI NG
SUBSTI TUTE DOMESTIC SERVICES, LOSS OF EMPLOYMENT, LOSS OF BUSI NESS OR
EMPLOYMENT OPPORTUNI Tl ES, REHABI LI TATI ON SERVI CES, CUSTCODI AL CARE AND
ALL OTHER PECUNI ARY DAMAGES.

3. "PERSONAL | NJURY ACTION' MEANS ANY ACTION, | NCLUDI NG BUT I N NO
MANNER LI M TED TO MEDI CAL, DENTAL AND PODI ATRIC NMALPRACTICE ACTI ONS,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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VHETHER |IN TORT, CONTRACT OR OTHERW SE, | N WHI CH THE PLAI NTI FF SEEKS
DAMAGES FOR | NJURY TO THE PERSON OR WRONGFUL DEATH.

4. " COVPENSATI ON AWARD' MEANS THE TOTAL AMOUNT OF NONECONOM C DAMAGES
AND ACTUAL ECONOM C DAMAGES AWARDED TO A PREVAI LI NG PLAI NTI FF.

S 5052. LI M TATI ON ON DAMAGE AVWARDS. | N ANY PERSONAL | NJURY ACTION,
THE PREVAI LI NG PLAI NTI FF OR PERSON WHO CLAI M5 | NJURY BY OR THROUGH SUCH
| NJURED PLAI NTI FF SHALL NOT RECEI VE A COVPENSATI ON AWARD VWHI CH EXCEEDS:
(1) THE TOTAL AMOUNT OF THE MEDI CAL MALPRACTI CE POLI CY HELD BY THE
DEFENDANT; OR (I1) THE SUM OF THE TOTAL AMOUNT OF THE MEDI CAL MALPRAC-
TI CE POLI Cl ES HELD BY THE DEFENDANTS, | N CASES OF JO NT LI ABI LI TY.

S 2. The insurance law is anended by adding a new section 5518 to read
as foll ows:

S 5518. EXCESS MEDI CAL MALPRACTI CE LIABILITY FUND. 1. THERE | S HEREBY
ESTABLI SHED THE EXCESS MEDI CAL MALPRACTI CE LI ABILITY FUND TO PROVI DE FOR
THE PAYMENT OF CLAIMS OF LI ABILITY RELATED TO LCSS, DAMAGE, OR EXPENSE
| NCI DENT TO SUCH CLAI M5 ARI SI NG OUT OF THE DEATH OR | NJURY OF ANY PERSON
DUE TO MEDI CAL, DENTAL, PODI ATRI C, CERTI FI ED NURSE- M DW FERY OR HOSPI TAL
MALPRACTI CE BY ANY LI CENSED PHYSI Cl AN, DENTI ST, PODI ATRI ST, CERTI FI ED
NURSE- M DW FE, CERTI FI ED REG STERED NURSE ANESTHETI ST OR HOSPI TAL.

2. | N ACCORDANCE W TH REGULATI ONS PRESCRI BED BY THE SUPERI NTENDENT,
EACH |NSURER PROVID NG POLICIES OF MEDI CAL MALPRACTI CE | NSURANCE, AS
DEFI NED | N SECTI ON FI VE THOUSAND FI VE HUNDRED ONE OF THI S ARTI CLE, SHALL
REPORT EXCESS PROFI T, |F ANY, ON SUCH POLI CIES TO THE DEPARTMENT. EXCESS
PROFI T SHALL BE A PROFI T BEYOND A PERCENTAGE RATE OF RETURN ON NET WORTH
ATTRI BUTABLE TO SUCH PCLI CI ES, COWPUTED | N ACCORDANCE W TH REGULATI ONS
PROVMULGATED PURSUANT TO THE PROVI SI ONS OF ARTI CLE TWENTY- THREE OF THI S
CHAPTER, AND DETERM NED BY THE SUPERI NTENDENT TO BE SO FAR ABOVE A
REASONABLE AVERAGE PROFI T AS TO AMOUNT TO AN EXCESS PROFI T, TAKI NG | NTO
CONS| DERATI ON THE FACT THAT LOSSES OR PROFI TS BELOW A REASONABLE AVERAGE
PROFI T WLL NOT BE RECOUPED FROM THE POLI CYHOLDERS.

3. THE SUPERI NTENDENT SHALL DI RECT THAT EXCESS PROFI T AS DETERM NED | N
ACCORDANCE W TH SUBSECTI ON TWDO OF THI S SECTI ON SHALL BE DEPCSI TED | NTO
THE EXCESS MEDI CAL MALPRACTI CE LI ABI LI TY FUND ESTABLI SHED BY SUBSECTI ON
ONE OF THI S SECTI ON.

4. THE SUPERI NTENDENT SHALL HAVE JURI SDI CTI ON OVER THE EXCESS MEDI CAL
MALPRACTI CE LIABILITY FUND AND SHALL PROMULGATE REGULATI ONS TO PROVI DE
FOR THE PROCESSI NG OF APPLI CABLE CLAI MS AND FOR THE DI STRI BUTI ON OF THE
FUNDS AVAI LABLE PURSUANT TO THI S SECTI ON.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a |law and shall apply to actions and policy periods
coormenced on or after such effective date; provided, however, that
effective immedi ately, the addition, anendnent and/or repeal of any rule
or regul ation necessary for the inplenmentation of this act on its effec-
tive date are authorized and directed to be nmade and conpleted on or
bef ore such effective date.



