Co~NOoOUI~,WNE

STATE OF NEW YORK

2209
2009- 2010 Regul ar Sessi ons
I N SENATE
February 13, 2009

Introduced by Sen. DIAZ -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health I aw and the executive law, in relation
to reporting of abuses of persons receiving care in residential health
care facilities; and to repeal paragraph (e) of subdivision 6 of
section 2803-d of the public health law relating to the confidentiali-
ty of information relating to such abuses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (c) of subdivision 6 of section 2803-d of the
public health law, as anended by chapter 414 of the laws of 1986, is
amended to read as foll ows:

(c) All information relating to any allegation which the conm ssioner
has determned would not be sustained shall be expunged [one hundred
twenty days] FIVE YEARS follow ng notification of such determnation to
the person who made the report pursuant to this section, unless a
proceedi ng pertaining to such allegation is pending pursuant to article
seventy-eight of the civil practice law and rul es. Wenever information
i s expunged, the commi ssioner shall notify any official notified pursu-
ant to paragraph (a) of this subdivision that the information has been
expunged.

S 2. Paragraph (e) of subdivision 6 of section 2803-d of the public
health law is REPEALED and a new paragraph (e) is added to read as
fol | ows:

(E) (1) ALL | NFORVMATI ON RELATI NG TO ANY ALLEGATION THAT THE COW S-
SIONER HAS DETERM NED WOULD NOT BE SUSTAINED, SHALL BE SEALED ONE
HUNDRED TWENTY DAYS FOLLOW NG NOTI FI CATI ON OF SUCH DETERM NATI ON TO THE
PERSON WHO MADE THE REPORT. SUCH REPORTS MAY BE UNSEALED AND MADE AVAI L-
ABLE ONLY TO (A) THE SUBJECT OF THE REPORT; OR (B) A DI STRI CT ATTORNEY,
AN ASS| STANT DI STRICT ATTORNEY, THE ATTORNEY GENERAL, AN ASS| STANT
ATTORNEY GENERAL, AN | NVESTI GATOR EMPLOYED IN THE OFFI CE OF A DI STRI CT

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ATTORNEY OR THE ATTORNEY GENERAL, OR TO A POLI CE OFFI CER BY THE DI VI SI ON
OF STATE POLICE, BY A CITY, COUNTY, TOAN OR VI LLAGE POLI CE DEPARTMENT OR
BY A COUNTY SHERI FF'S OFFI CE WHEN SUCH OFFI Cl AL REPRESENTS THAT THE
REPORT |S NECESSARY TO CONDUCT AN ACTI VE | NVESTI GATI ON OR PROSECUTI ON
RELATED TO ALLEGATI ONS OF PHYSI CAL ABUSE, M STREATMENT OR NEGLECT, OR
THE FAI LURE TO REPORT SUCH AN | NCI DENT.

(1'l) PERSONS d VEN ACCESS TO REPORTS PURSUANT TO SUBPARAGRAPH (1) OF
TH' S PARAGRAPH SHALL NOT REDI SCLOSE SUCH REPORTS EXCEPT AS NECESSARY TO
CONDUCT SUCH APPROPRI ATE | NVESTI GATI ON OR PROSECUTI ON AND SHALL REQUEST
OF THE COURT THAT ANY COPIES OF SUCH REPORTS PRODUCED |IN ANY COURT
PROCEEDI NG BE REDACTED TO REMOVE THE NAMES OF THE SUBJECTS AND OTHER
PERSONS NAMED | N THE REPORTS OR THAT THE COURT | SSUE AN ORDER PROTECTI NG
THE NAMES OF THE SUBJECTS AND OTHER PERSONS NAMED IN THE REPORTS FROM
PUBLI C DI SCLOSURE

S 3. Paragraph (f) of subdivision 6 of section 2803-d of the public
health | aw, as anended by chapter 340 of the laws of 1980, is anmended to
read as follows:

(f) [Information] ANY REPORT OF PHYSICAL ABUSE, M STREATMENT OR
NEGLECT, RECORD OF THE | NVESTI GATI ON OF SUCH REPORT AND ALL OTHER | NFOR-
MATI ON RELATED TO SUCH REPORT SHALL BE CONFI DENTI AL AND SHALL BE EXEMPT
FROM DI SCLOSURE UNDER ARTI CLE SI X OF THE PUBLI C OFFI CERS LAW PROVI DED
HOANEVER THAT |INFORMATION relating to a report made pursuant to this
section shall be disclosed under any of the follow ng conditions:

(i) pursuant to article six of the public officers |aw after expunge-
ment or anendnment, if any, is mde in accordance wth a hearing
conducted pursuant to this section, or at least forty-five days after a
witten determnation is nade by the comm ssioner concerning such
report, whichever is later; provided, however, that the identity of the
person who nmde the report, the victim or any other person naned,
except a person who the commi ssioner has determ ned comritted an act of
physi cal abuse, neglect or mistreatnent, shall not be disclosed unless
such person authorizes such discl osure;

(ii) as may be required by the penal law or any I|awful order or
warrant issued pursuant to the crimnal procedure |aw, or

(iit) to a person who has requested a hearing pursuant to this
section, information relating to the determ nati on upon which the hear-
ing is to be conducted; provided, however, that the identity of the
person who nade the report or any other person who provided infornmation
in an investigation of the report shall not be disclosed unless such
person aut horizes such disclosure[.]; OR

(1V) TOA PROSECUTOR, |NCLUDING THE ATTORNEY GENERAL, WHEN SUCH
REQUEST |'S MADE | N CONNECTI ON W TH AND NECESSARY TO THE FURTHERANCE OF A
CRIM NAL | NVESTI GATI ON RELATED TO THE ALLEGATI ONS OF PHYSI CAL ABUSE
NEGLECT OR M STREATMENT, OR FAI LURE TO REPORT SUCH ACTS. A PROSECUTOR
VHO OBTAINS SUCH RECORDS SHALL MAI NTAIN THEM AS CONFI DENTI AL AND SHALL
NOT DI SCLOSE THEM EXCEPT IN CONNECTION WTH GRAND JURY OR JUDICl AL
PROCEEDI NGS

S 4. Subdivision 16 of section 296 of the executive |aw, as anended by
chapter 639 of the laws of 2007, is amended to read as foll ows:

16. It shall be an unlawful discrimnatory practice, unless specif-
ically required or permtted by statute, for any person, agency, bureau,
corporation or association, including the state and any political subdi-
vision thereof, to nake any inquiry about, whether in any form of appli-
cation or otherwise, or to act upon adversely to the individua
i nvolved, (A) any arrest or crimnal accusation of such individual not
t hen pendi ng agai nst that individual which was followed by a term nation
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of that crimnal action or proceeding in favor of such individual, as
defined in subdivision two of section 160.50 of the crimnal procedure
law, or by a youthful offender adjudication, as defined in subdivision
one of section 720.35 of the crimnal procedure |aw, or by a conviction
for a violation seal ed pursuant to section 160.55 of the crimnal proce-
dure law OR (B) ANY REPORT MADE UNDER SECTION  TWVENTY- El GHT
HUNDRED- THREE- D OF THE PUBLI C HEALTH LAW WHERE A DETERM NATI ON HAS BEEN
MADE THAT THE ALLEGATI ON WOULD NOT BE SUSTAI NED in connection with the
licensing, enploynent or providing of credit or insurance to such indi-
vi dual ; provided, however, that the provisions hereof shall not apply to
the licensing activities of governnmental bodies in relation to the regu-
| ation of guns, firearns and other deadly weapons or in relation to an
application for enploynment as a police officer or peace officer as those
terms are defined in subdivisions thirty-three and thirty-four of
section 1.20 of the crimnal procedure |law, provided further that the
provisions of this subdivision shall not apply to an application for
enpl oyment or nenbership in any |aw enforcenent agency with respect to
any arrest or crimnal accusation which was followed by a yout hful
of f ender adjudi cation, as defined in subdivision one of section 720.35
of the crimnal procedure law, or by a conviction for a violation seal ed
pursuant to section 160.55 of the crimnal procedure |aw.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw



