Co~NOoOUI~,WNE

STATE OF NEW YORK
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2009- 2010 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 7, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law, in relation to notification of
recal | ed products

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
394-f to read as foll ows:

S 394-F. RECALLED PRODUCTS. 1. FOR PURPCSES OF TH S SECTION, THE
FOLLOW NG TERMS SHALL HAVE THESE MEANI NGS:

(A) "SELLER' MEANS A PERSON, FIRM CORPORATI ON, OR OTHER LEGAL ENTITY
ENGAGED IN THE SALE, DI SPLAY OR OFFERING FOR SALE, OF PRODUCTS OR
MERCHANDI SE AT RETAIL, | NCLUDI NG MAIL ORDER BUSINESSES AS DEFINED |IN
SECTI ON THREE HUNDRED NI NETY-SI X-M OF THI S ARTI CLE AND TELEPHONE SALES
BUSI NESSES, AS DEFI NED | N SECTI ON FOUR HUNDRED FORTY- ONE OF THE PERSONAL
PROPERTY LAW

(B) "MANUFACTURER' MEANS A PERSON, FIRM OR CORPORATION ENGAGED IN
MANUFACTURI NG CONVERTI NG~ PROCESSI NG ALTERI NG REPAI RI NG, FI NI SHI NG
OR PREPARI NG FOR SALE, OR | MPORTI NG FOR DI STRI BUTI ON ANY PRODUCT IN THI' S
STATE.

(© "DI STRIBUTOR' MEANS A PERSON, FIRM CORPORATION, OR OTHER LEGAL
ENTI TY THAT SELLS OR DI STRI BUTES ANY PRODUCT IN THI S STATE.

(D) "CONSUMER' MEANS ANY NATURAL PERSON WHO PURCHASES A PRODUCT THAT
HAS BEEN RECALLED.

(E) "RECALL OR RECALLED' SHALL MEAN A CORRECTIVE OR REMEDI AL ACTION
| N\VOLVING THE REPAIR OR REPLACEMENT OF A PRODUCT OR THE REFUND OF THE
PURCHASE PRI CE OF A PRODUCT SOLD BY A MANUFACTURER

2. WTH N TH RTY DAYS OF A SELLER S RECEI VI NG NOTI FI CATI ON OF A RECALL
OR NOTI CE OF A DEFECTIVE OR HAZARDOUS PRODUCT FROM A MANUFACTURER,
DI STRIBUTOR, OR BY A FEDERAL OR STATE AGENCY, SUCH SELLER SHALL PROM -

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
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NENTLY AND CONSPI CUOUSLY DI SPLAY SUCH NOTI FI CATION N AN AREA READI LY
ACCESSI BLE TO THE PUBLI C, ADJACENT TO THE MAIN OR MAJOR ENTRANCE OF SUCH
SELLER S PREM SES, FOR AT LEAST NI NETY DAYS AFTER RECEI PT THEREOF. SUCH
DI SPLAY SHALL ALSO BE REQUI RED W TH RESPECT TO ANY RECALL NOTI CE, OR
NOTlI CE OF DEFECTS OR HAZARDS, VOLUNTARILY I NI TIATED OR | SSUED BY SUCH
SELLER.

3. SUCH NOTIFI CATION AS REQUI RED BY SUBDI VI SION TWO OF THI S SECTI ON
SHALL | NCLUDE | NFORVATI ON | DENTI FYI NG THE RECALLED PRODUCT | NCLUDI NG
BUT NOTI LIMTED TO ANY SERI AL, MODEL, LOT OR CODE NUMBER OF THE PRCD-
UCT, | NFORVATI ON DESCRI BI NG THE NATURE OF THE PROBLEM TO WARRANT THE
RECALL AND | NFORVATI ON CONCERNI NG REDEMPTI ON.

4. |IN ADD TI ON TO THE REQUI REMENTS DESCRI BED I N SUBDI VI SI ONS TWO AND
THREE OF THHS SECTION, WTH N TH RTY DAYS O A MANUFACTURER S OR
DI STRIBUTOR S RECEI VI NG OR DETERM NI NG THAT NOTI FI CATI ON OF A RECALL OR
NOTlI CE OF A DEFECTI VE OR HAZARDOUS PRODUCT MUST BE MADE, SUCH NOTICE
SHALL BE MAI LED BY SUCH MANUFACTURER OR DI STRI BUTOR TO ALL CONSUMERS OF
SUCH RECALLED PRODUCT OF WHOM THE MANUFACTURER OR DI STRIBUTOR IS AWARE.
THOSE VWHOM THE MANUFACTURER OR DI STRIBUTOR IS AWARE OF SHALL | NCLUDE
THOSE CONSUMERS WHO EI THER FI LED A WARRANTY REGQ STRATI ON  CARD, OWNER S
REG STRATION CARD, OR OTHER SIM LAR FORM  THE NOTI CE SHALL BE SENT BY
FI RST CLASS MAI L AND SHALL HAVE " SAFETY RECALL NOTICE'" PRINTED IN BOLD
TYPE ON THE QUTSI DE OF THE ENVELOPE.

5. AFTER RECEIPT OF A RECALL NOTICE OR NOTICE OF A DEFECTI VE OR
HAZARDOUS PRCDUCT FROM A MANUFACTURER OR DI STRI BUTOR OR FROM A FEDERAL
OR STATE AGENCY, A MAIL ORDER BUSINESS AS DEFI NED I N SECTI ON THREE
HUNDRED NI NETY-SI X-M OF TH S ARTI CLE, SHALL, I N BOLD TYPE, PROM NENTLY
DI SCLOSE THE SAME TO CONSUMERS IN AT LEAST TWO SUBSEQUENT ADVERTI SE-
MENTS, CATALOGS, Cl RCULARS OR PROMOTI ONAL MATERI ALS. A TELEPHONE SALES
BUSI NESS AS DEFINED | N SECTI ON FOUR HUNDRED FORTY- ONE OF THE PERSONAL
PROPERTY LAW SHALL, W TH N TH RTY DAYS AFTER RECElI PT OF A RECALL NOTI CE
OR NOTICE OF A DEFECTIVE OR HAZARDOUS PRODUCT, NOTI FY THE CONSUMER OF
THE SAME BY FI RST CLASS MAI L. SUCH NOTI CE MAY BE COMBI NED W TH ANY OTHER
COMVUNI CATI ON PROVI DED THAT THE NOTI CE | S PROM NENT AND CONSPI CUOUS AND
IS HEADED W TH " SAFETY RECALL NOTICE" I N BOLD TYPE.

6. VWHENEVER THERE SHALL BE A VI OLATION OF TH S SECTI ON, APPLI CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL |IN THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A SPECI AL
PROCEEDI NG TO | SSUE AN | NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF
NOT' LESS THAN FI VE DAYS, TO ENJO N AND RESTRAI N THE CONTI NUANCE OF SUCH
VI OLATIONS; AND | F IT SHALL APPEAR TO THE SATI SFACTI ON OF THE COURT OR
JUSTI CE THAT THE DEFENDANT HAS, IN FACT, VIOLATED TH' S SECTION, THE
I NJUNCTION MAY BE |ISSUED BY SUCH COURT OR JUSTICE, ENJO NI NG AND
RESTRAI NI NG ANY FURTHER VI OLATI ON, W THOUT REQUI RING PROOF THAT ANY
PERSON HAS, |IN FACT, BEEN INJURED OR DAVMAGED THEREBY. | N ANY SUCH
PROCEEDI NG THE COURT MAY MAKE ALLOMNCES TO THE ATTORNEY GENERAL AS
PROVIDED I N PARAGRAPH SIX OF SUBDI VISION (A) OF SECTI ON ElI GATY- THREE
HUNDRED THREE OF THE CI VIL PRACTI CE LAW AND RULES, AND DI RECT RESTI TU-
TION. VWHENEVER THE COURT SHALL DETERM NE THAT A VIOCLATION OF TH' S
SECTI ON HAS OCCURRED, THE COURT MAY | MPCSE A ClIVIL PENALTY OF NOI' MORE
THAN FIVE HUNDRED DCLLARS FOR EACH VI OLATI ON. THE COURT MAY | MPOSE A
CIVIL PENALTY OF NOI MORE THAN ONE THOUSAND DOLLARS FOR EACH VI OLATI ON
IF THE VIOLATION |S KNOWNNG AND W LLFUL. | N CONNECTI ON W TH ANY SUCH
PROPOSED APPLI CATI ON, THE ATTORNEY GENERAL | S AUTHORI ZED TO TAKE PROOF
AND MAKE A DETERM NATI ON OF THE RELEVANT FACTS AND TO | SSUE SUBPCENAS | N
ACCORDANCE W TH THE CI VI L PRACTI CE LAW AND RULES.
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7. ANY PERSON WHO HAS BEEN | NJURED BY REASON OF ANY VI CLATION OF TH' S
SECTI ON MAY BRI NG AN ACTION IN H'S OR HER OAMN NAME TO RECOVER HI S OR HER
ACTUAL DAMAGES OR ONE HUNDRED FI FTY DOLLARS, WHI CHEVER | S GREATER  THE
COURT MAY, IN I TS DI SCRETI ON, | NCREASE THE AWARD OF DAMAGES TO AN AMOUNT
NOT TO EXCEED THREE TI MES THE ACTUAL DAMAGES UP TO ONE THOUSAND DOLLARS,
IF THE COURT FINDS THE DEFENDANT W LLFULLY OR KNOW NGY VI OLATED THI S
SECTI ON. THE COURT MAY AWARD REASONABLE ATTORNEYS FEES TO A PREVAI LI NG
PLAI NTI FF.

S 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw



