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STATE OF NEW YORK

2039
2009- 2010 Regul ar Sessi ons
I N SENATE
February 11, 2009

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Health

AN ACT to anend the public health law, in relation to health care prox-
ies and living wills

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2980 of the public health |aw is anmended by adding
two new subdivisions 1-a and 9-a to read as foll ows:

1-A "ADVANCE DI RECTIVES FOR HEALTH CARE' REFERS TO A DOCUMENT OR
DOCUMENTS THAT (A) APPO NTS A HEALTH CARE AGENT IN A HEALTH CARE PROXY,
AND/ OR (B) CONTAINS A LIVING WLL.

9-A. "LIVING WLL" MEANS A DOCUMENT WHI CH EXPRESSES A PERSON S W SHES,
| NSTRUCTI ONS AND/ OR LI M TATIONS ABOUT THEIR MEDI CAL CARE, | NCLUDI NG
W THOUT LI M TATI ON DI RECTI ONS FOR THE PROVI DI NG W THHOLDING OR W TH
DRAVWAL OF LI FE SUSTAI Nl NG TREATMENT AND ARTI FI Cl ALLY PROVI DED NUTRI Tl ON
AND HYDRATI ON.

S 2. The section heading, subdivision 1, the subdivision heading and
paragraph (a) of subdivision 2, and paragraphs (d), (e) and (f) of
subdi vision 5 of section 2981 of the public health Ilaw, as added by
chapter 752 of the laws of 1990, paragraph (f) of subdivision 5 as added
by chapter 540 of the |aws of 2000, are anmended to read as foll ows:

[ Appoi ntment of health care agent; health care proxy] ADVANCE DI REC-
TI VE FOR HEALTH CARE. 1. Authority to appoint agent; EXECUTION OF
LIVING WLLS; presunption of conpetence. (a) A conpetent adult may
[appoint a health care] EXECUTE A HEALTH CARE PROXY THAT APPO NTS A
HEALTH agent in accordance with the terns of this article.

(b) A COWETENT ADULT MAY EXECUTE A LI VING WLL.

(C For the purposes of this section, every adult shall be presuned
conpetent to appoint a health care agent AND TO EXECUTE A LIVING WLL
unl ess such person has been adjudged i nconpetent or otherw se adjudged
not conpetent to appoint a health care agent OR TO EXECUTE A LIVING

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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WLL, or unless a comrttee or guardi an of the person has been appointed
for the adult pursuant to article [seventy-eight] ElIGHTY-ONE of the
nmental hygiene law or article seventeen-A of the surrogate's court
procedure act.

[Health care proxy] ADVANCE DI RECTIVES FOR HEALTH CARE; executi on;
wi tnesses. (a) A conpetent adult may appoint a health care agent by a
health care proxy, signed and dated by the adult AT THE END OF THE
HEALTH CARE PROXY in the presence of two adult wtnesses who shall
[al so] sign AT THE END OF the proxy. Another person nmay sign and date
the health care proxy for the adult if the adult is unable to do so, at
the adult's direction and in the adult's presence, and in the presence
of two adult w tnesses who shall sign the proxy. The wtnesses shall
state that the principal appeared to execute the HEALTH CARE proxy wl | -
ingly and free fromduress. The person appoi nted as agent shall not act
as wtness to execution of the [health care] proxy. A LIVING WLL WH CH
SATI SFI ES THE EXECUTI ON AND W TNESS REQUI REMENTS OF A HEALTH CARE PROXY
AS SET FORTH IN THI S PARAGRAPH SHALL CREATE A REBUTTABLE PRESUMPTI ON OF
A PERSON S W SHES CONCERNI NG THEI R HEALTH CARE. NOTW THSTANDI NG ANYTHI NG
TO THE CONTRARY THE W TNESS REQUI REMENTS ARE OPTI ONAL AND ARE NOT MANDA-
TORY TO CREATE A VALID LIVING WLL.

(d) A health care proxy may, but need not, be in the follow ng form

Heal t h Care Proxy

TH'S FORM CAN BE USED TO NAME A PERSON YOU WOULD LI KE TO MAKE MEDI CAL
OR HEALTH CARE DECI SI ONS FOR YOU | F YOU ARE UNABLE TO DO SO YOURSELF.
THIS PERSON | S CALLED A HEALTH CARE AGENT. |F A HEALTH CARE PROXY AND A
LI VING WLL HAVE BEEN EXECUTED, THE AGENT'S DI RECTIONS IN THE HEALTH
CARE PROXY SHALL TAKE PRECEDENCE OVER THE LI VI NG W LL.

1. 1 (nanme of principal) her eby appoi nt
(name, hone address and tel ephone nunber of agent) as ny health care
agent to meke any and all health care decisions for ne, except to the
extent | state otherw se.

2. This health care proxy shall take effect in the event | becone
unabl e to make my own health care deci sions.

3. NOTE: Although not necessary, and neither encouraged nor discour-
aged, you may wish to state instructions or wshes, and limt vyour
agent's authority. Unless your agent knows your w shes about artificial
nutrition and hydration, your agent will not have authority to decide
about artificial nutrition and hydration. |[If you choose to state
i nstructions, wishes, or limts, please do so below OR YOU MAY WSH TO
EXECUTE A LI VING W LL:

I direct my agent to nake health care decisions in accordance with ny
wi shes and instructions as stated above or as otherw se known to him or
her. 1 also direct ny agent to abide by any limtations on his or her
authority as stated above or as otherw se known to himor her.

4. I N ADDI TI ON TO OTHER PONERS GRANTED BY ME IN TH'S DOCUMENT, MY
AGENT SHALL HAVE THE POAER AND AUTHORI TY TO SERVE AS MY PERSONAL REPRE-
SENTATI VE FOR ALL PURPCSES OF THE HEALTH | NSURANCE PORTABILITY AND
ACCOUNTABI LI TY ACT (H PPA). M AGENT IS AUTHORI ZED TO EXECUTE ANY AND
ALL RELEASES AND OTHER DOCUMENTS NECESSARY TO OBTAIN DI SCLOSURE OF MY
PATI ENT RECORDS AND OTHER MEDI CAL | NFORVATI ON SUBJECT TO AND PROTECTED
UNDER HI PPA.

5. In the event the person | appoint above is wunable, wunwilling or
unavai l able to act as ny health care agent, | hereby appoint (nane, hone
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address and telephone nunber of alternate agent) as ny health care
agent .
6. ORGAN AND/ OR Tl SSUE DONATI ON ( OPTI ONAL) :
| HEREBY MAKE ANATOM CAL d FTS TO BE EFFECTI VE UPON MY DEATH OF:
(CHECK ANY THAT APPLY)
[ 1] ANY NEEDED ORGANS ANDY OR Tl SSUES.
[ ] THE FOLLOW NG ORGANS ANDY OR Tl SSUES:

[ ] LIMTATIONS

IF YOU DO NOT STATE YOUR W SHES OR | NSTRUCTI ONS ABOUT ORGAN AND/ OR
TI SSUE DONATION ON THHS FORM | T WLL NOT BE TAKEN TO MEAN THAT YOU DO
NOT WSH TO MAKE A DONATION OR PREVENT A PERSON, WHO | S OTHERW SE
AUTHORI ZED BY LAW TO CONSENT TO A DONATI ON ON YOUR BEHALF

7. | understand that, unless | revoke it, this proxy wll remain in
effect indefinitely or until the date or occurrence of the condition
have stated bel ow

(Pl ease conplete the following if you do NOT want this health care
proxy to be in effect indefinitely):

Thi s proxy shall expire: (Speci fy date or condition)

Si gnhat ur e:

Addr ess:

Dat e:

| declare that the person who signed or asked another to sign this
docunent is personally known to ne and appears to be of sound mnd and
acting willingly and free fromduress. He or she signed (or asked anoth-
er to sign for himor her) this docunment in ny presence and that person
signed in ny presence. | amnot the person appointed as agent by this
docunent .

W t ness:

Addr ess:

W t ness:

Addr ess:

(e) The [health care proxy] ADVANCE DI RECTI VES FOR HEALTH CARE shal
not be executed on a form or other witing that also includes the
execution of a power of attorney, provided, however, that nothing in
this paragraph shall invalidate a del egation of the authority to nake
heal t h care deci sions executed prior to the enactnent of this article.

(f) [A health care proxy] AN ADVANCE DI RECTI VE FOR HEALTH CARE may
include the principal's wshes or instructions regarding organ and
tissue donation. Failure to state wishes or instructions shall not be
construed to inply a wish not to donate.

S 3. Subdivision 2 of section 2982 of the public health Ilaw, as
anmended by chapter 230 of the Iaws of 2004, is anended and a new subdi -
vision 5 is added to read as foll ows:

2. Decision-making standard. After consultation with a |icensed physi -
cian, registered nurse, licensed psychol ogist, Ilicensed naster socia
worker, or a Jlicensed clinical social worker, the agent shall nake
health care decisions: (a) in accordance with the principal's w shes,
including the principal's religious and noral beliefs; or (b) if the
principal's wi shes are not reasonably known and cannot w th reasonable
di i gence be ascertained, in accordance with the principal's best inter-
ests; provided, however, that if the principal's w shes regarding the
adm nistration of artificial nutrition and hydration are not reasonably
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known and cannot wth reasonable diligence be ascertained, the agent
shall not have the authority to nake decisions regarding these neasures.
A LI'VING WLL SHALL CONSTI TUTE EVI DENCE OF A PERSON' S W SHES REGARDI NG
THE ADM NI STRATION OF ARTIFICl AL NUTRI TI ON AND HYDRATI ON:  HOWEVER, A
LIVING WLL SHALL NOT BE THE EXCLUSI VE MEANS FOR A PRI NCI PAL TO EXPRESS
THEI R W SHES REGARDI NG ARTI FI Cl AL NUTRI TI ON AND HYDRATI ON AND SHALL NOT
BE THE EXCLUSI VE MEANS FOR THE AGENT TO REASONABLY KNOW OR ASCERTAI N THE
PRI NCl PAL' S W SHES REGARDI NG THE ADM NI STRATI ON OF ARTI FI CI AL  NUTRI Tl ON
AND HYDRATI ON.

5. NOTW THSTANDI NG ANY PROVISION IN THI S ARTI CLE TO THE CONTRARY, IN
THE EVENT A DECLARANT HAS EXECUTED BOTH A HEALTH CARE PROXY AND A LI VI NG
W LL, THE DECI SI ONS BY THE HEALTH CARE AGENT DULY DESI GNATED UNDER THI' S
ARTI CLE REGARDI NG MEDI CAL TREATMENT | NCLUDI NG THE PROVI DI NG W THHOLD-
I NG OR W THDRAWAL OF LI FE- SUSTAI NI NG TREATMENT OR ARTI FI Cl ALLY PROVI DED
NUTRI TI ON OR HYDRATI ON, SHALL TAKE PRECEDENCE OVER A LIVING WLL OF A
DECLARANT, UNLESS A LIVING WLL SPECI FI CALLY PROVI DES OTHERW SE

S 4. Subdivisions 1 and 2 of section 2984 of the public health law, as
added by chapter 752 of the laws of 1990, are anmended to read as
fol | ows:

1. A health care provider who is provided with [a health care proxy]
ADVANCE DI RECTI VES FOR HEALTH CARE shal |l arrange for the proxy or a copy
thereof to be inserted in the principal's nedical record if the health
care proxy has not been included in such record.

2. A health care provider shall conply with health care decisions nade
by an agent in good faith under a health care proxy to the sane extent
as if such decisions had been made by the principal, subject to any
limtations in the [health care proxy] ADVANCE DI RECTIVES FOR HEALTH
CARE and pursuant to the provisions of subdivision five of section two
t housand ni ne hundred eighty-three of this article.

S 5. Subdivisions 1 and 2 of section 2985 of the public health law, as
added by chapter 752 of the laws of 1990, are anended to read as
fol | ows:

1. Means of revoking [proxy] ADVANCE DI RECTI VES FOR HEALTH CARE. (a) A
conpetent adult nay revoke a health care proxy by notifying the agent or
a health care provider orally or in witing or by any other act evidenc-
ing a specific intent to revoke the HEALTH CARE proxy OR LIVING WLL

(b) For the purposes of this section, every adult shall be presuned
conpet ent unl ess determ ned ot herw se pursuant to court order.

(c) A health care proxy shall also be revoked upon execution by the
princi pal of a subsequent health care proxy AND A LIVING WLL SHALL ALSO
BE REVOKED UPON EXECUTI ON BY THE PRI NCl PAL OF A SUBSEQUENT LI VI NG W LL

(d) The «creation by the principal of A LIVINGWLL ORwitten w shes
or instructions about health <care, or Ilimtations wupon the agent's
authority, shall not revoke a health care proxy unless such LIVING W LL
OR wi shes, instructions or limtations expressly provide otherw se. Such
LI'VING WLL OR OTHER WRI TTEN wi shes, instructions or |imtations shal
constitute evidence of the principal's wi shes for purposes of subdivi-
sion two of section two thousand nine hundred eighty-two of this arti-
cle.

(e) The appointnment of the principal's spouse as health care agent
shall be revoked upon the divorce or |legal separation of the principa
and spouse, unless the principal specifies otherw se.

2. Duty to record revocation. (a) A physician who is informed of or
provided with a revocation of [a health care proxy] AN ADVANCE DI RECTI VE
FOR HEALTH CARE shall imediately (i) record the revocation in the prin-
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cipal's nedical record and (ii) notify the agent and the nedical staff
responsi ble for the principal's care of the revocation.

(b) Any nenber of the staff of a health care provider informed of or
provided with a revocation of [a health care proxy] AN ADVANCE DI RECTI VE
FOR HEALTH CARE pursuant to this section shall imrediately notify a
physi ci an of such revocati on.

S 6. Section 2988 of the public health |law, as added by chapter 752 of
the laws of 1990, is anended to read as foll ows:

S 2988. Requiring or prohibiting execution of proxy OR LIVING WLL. No
person may require or prohibit the execution of a health care proxy OR A
LIVING WLL by an individual as a condition for providing health care
services or insurance to such individual.

S 7. Subdivisions 1 and 2 of section 2989 of the public health law, as
added by chapter 752 of the laws of 1990, are anended to read as
fol | ows:

1. A conpetent adult's failure to appoint a health care agent or to
provi de the agent with specific health care instructions pursuant to
this article OR A COWETENT ADULT'S FAI LURE TO EXECUTE A LI VI NG W LL
shall create no presunptions regarding the adult's wi shes about health
care.

2. Nothing in this article creates, expands, dimnishes, inpairs or
supersedes any authority that a principal may have under |aw to nmake or
express deci sions, wi shes or instructions regarding health care, includ-
ing decisions about |ife sustaining treatnent, whether or not expressed
in a health care proxy OR A LIVING WLL

S 8. Section 2990 of the public health law, as added by chapter 752 of
the laws of 1990, is anended to read as foll ows:

S 2990. Proxies AND LIVING WLLS executed in other states. A health
care proxy, A LIVING WLL or simlar instrument executed in another
state or jurisdiction in conpliance with the |aw of that state or juris-
di ction shall be considered validly executed for purposes of this arti-
cle.

S 9. Subdivision 1 of section 2991 of the public health |aw, as added
by chapter 752 of the laws of 1990, is anended to read as foll ows:

1. Residential health care facilities and nental hygiene facilities
shal | establish procedures:

(a) to provide information to adult residents about their right to
create [a health care proxy] AN ADVANCE DI RECTI VE FOR HEALTH CARE under
this article;

(b) to educate adult residents about the authority del egated under [a
heal t h care proxy] AN ADVANCE DI RECTI VE FOR HEALTH CARE, what a proxy
AND/OR LIVING WLL my include or omt, and how a proxy AND/ OR LI VI NG
WLL is created and revoked,

(c) to help ensure that each resident who creates a proxy AND OR
LIVING WLL while residing at the facility does so voluntarily.

S 10. Subdivision 1 of section 2992 of the public health |aw, as added
by chapter 752 of the laws of 1990, is anended to read as foll ows:

1. determne the validity of the health care proxy OR LIVING W LL

S 11. This act shall take effect inmediately.



