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STATE OF NEW YORK

1926
2009- 2010 Regul ar Sessi ons
I N SENATE
February 10, 2009

Introduced by Sen. DUANE -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to executing living
wills and establishing a health care representative to nake health
care decisions when a health care agent has not been appointed or
living will has not been created

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The article heading of article 29-C of the public health
| aw, as added by chapter 752 of the |laws of 1990, is anended to read as
fol | ows:

HEALTH CARE AGENTS [ AND], PROXI ES,
HEALTH CARE REPRESENTATI VES AND LI VING WLLS

S 2. Section 2980 of the public health law is anended by adding three
new subdi visions 3-a, 6-a and 9-a to read as foll ows:

3-A "END- STAGE MEDI CAL CONDI TI ON' MEANS AN | NCURABLE AND | RREVERS-
| BLE MEDI CAL CONDI TI ON | N AN ADVANCED STATE CAUSED BY | NJURY, DI SEASE OR
PHYSI CAL | LLNESS THAT WLL, IN THE OPI NION OF THE ATTENDI NG PHYSI CI AN TO
A REASONABLE DEGREE OF MEDI CAL CERTAI NTY, RESULT | N DEATH, DESPITE THE
| NTRODUCTI ON OR CONTI NUATI ON OF ©MEDI CAL TREATMENT. EXCEPT AS SPECI F-
| CALLY SET FORTH I N AN ADVANCE HEALTH CARE DI RECTI VE, SUCH TERM 1S NOT
| NTENDED TO PRECLUDE TREATMENT OF A DI SEASE, |LLNESS OR PHYSI CAL,
MENTAL, COGNI TI VE OR | NTELLECTUAL CONDI TI ON, EVEN | F | NCURABLE AND | RRE-
VERS| BLE AND REGARDLESS OF SEVERI TY, |F BOTH OF THE FOLLOW NG APPLY:

(A) THE PATI ENT WOULD BENEFI T FROM THE MEDI CAL TREATMENT, | NCLUDI NG
PALLI ATI VE CARE.

(B) SUCH TREATMENT WOULD NOT MERELY PROLONG THE PROCESS OF DYI NG

6-A. "HEALTH CARE REPRESENTATI VE' MEANS AN | NDI VI DUAL AUTHORI ZED UNDER
SECTI ON  TWENTY- NI NE HUNDRED El GHTY- TWO-A OF THI' S ARTI CLE TO MAKE HEALTH
CARE DECI SI ONS FOR A PRI NCI PAL.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD01370-01-9
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9-A. "LIVING WLL" MEANS A LEGAL DOCUMENT I N WHI CH A COWPETENT ADULT
STATES, | N ADVANCE OF FINAL | LLNESS OR I NJURY, HI S OR HER W SHES REGARD-
ING THE USE OF MEDICAL PROCEDURES AND EQUI PMENT DESI GNED TO EXTEND
LI FE.

S 3. The public health |aw is anmended by addi ng a new section 2981-a
to read as foll ows:

S 2981-A. LIVING WLLS; EXECUTION, FORM 1. A COWPETENT ADULT MAY
EXECUTE A LIVING WLL, SIGNED AND DATED BY THE ADULT | N THE PRESENCE OF
A NOTARY AND TWO ADULT W TNESSES WHO SHALL ALSO SIGN THE WLL. ANOTHER
PERSON MAY SIGN AND DATE THE LIVING WLL FOR THE ADULT | F THE ADULT IS
UNABLE TO DO SO AT THE ADULT'S DI RECTION AND I N THE ADULT'S  PRESENCE,
AND | N THE PRESENCE OF TWO ADULT W TNESSES WHO SHALL SIGN THE WLL. THE
TWO W TNESSES SHALL STATE THAT THE PRI NCI PAL APPEARED TO EXECUTE THE
PROXY W LLI NGLY AND FREE FROM DURESS.

2. (A) FOR PERSONS WHO RESI DE | N A MENTAL HYGQ ENE FACI LI TY OPERATED OR
LI CENSED BY THE OFFI CE OF MENTAL HEALTH, AT LEAST ONE W TNESS SHALL BE
AN | NDI VI DUAL WHO | S NOT AFFI LI ATED WTH THE FACI LI TY AND, | F THE MENTAL
HYG ENE FACILITY I'S ALSO A HOSPI TAL AS DEFINED IN SUBDI VISION TEN OF
SECTION 1.03 OF THE MENTAL HYd ENE LAW AT LEAST ONE W TNESS SHALL BE A
QUALI FI ED PSYCHI ATRI ST.

(B) FOR PERSONS WHO RESIDE I N A MENTAL HYA ENE FACILITY OPERATED OR
LI CENSED BY THE OFFI CE OF MENTAL RETARDATI ON AND DEVELOPMENTAL DI SABI LI -
TIES, AT LEAST ONE W TNESS SHALL BE AN | NDI VI DUAL WHO IS NOT AFFI LI ATED
W TH THE FACI LI TY AND AT LEAST ONE W TNESS SHALL BE A PHYSI Cl AN OR CLI N-
| CAL PSYCHOLOJ ST WHO EI THER IS EMPLOYED BY A SCHOOL NAMED I N SECTI ON
13.17 OF THE MENTAL HYA ENE LAW OR WHO HAS BEEN EMPLOYED FOR A M NI MUM
OF TWO YEARS TO RENDER CARE AND SERVICE IN A FACILITY OPERATED OR
LI CENSED BY THE OFFI CE OF MENTAL RETARDATI ON AND DEVELOPMENTAL DI SABI LI -
TIES, OR WHO HAS BEEN APPROVED BY THE COWM SSI ONER OF MENTAL RETARDATI ON
AND DEVELOPMENTAL DI SABI LI TIES | N ACCORDANCE W TH REGULATI ONS APPROVED
BY THE COW SSI ONER. SUCH REGULATI ONS SHALL REQUI RE THAT A PHYSICIAN OR
CLI Nl CAL PSYCHOLOQ ST POSSESS SPECI ALI ZED TRAI NI NG OR THREE YEARS EXPE-
RI ENCE | N TREATI NG DEVELOPMENTAL DI SABI LI Tl ES.

3.(A) ALIVINGWLL SHALL I NCLUDE: (1) THE IDENTITY OF THE PRI NCI PAL;
(1'l) THE HEALTH CARE DECI SI ONS OF THE PRI NCI PAL | F AND WHEN THE PRI NCI -
PAL BECOVES PERMANENTLY UNABLE TO PARTI Cl PATE I N SUCH FI NAL HEALTH CARE
DECI SIONS IN THE FUTURE; (I111) THE DULY NOTARI ZED SI GNATURE OF THE PRI N-
Cl PAL; AND (I1V) THE SI GNATURE AND STATEMENT OF TWO ADULT W TNESSES.

(B) A LIVING WLL MAY, BUT NEED NOT, BE IN THE FOLLOWN NG FORM

NEW YORK LI VI NG W LL

I, , BEING OF SOUND M ND, MAKE THI S STATEMENT
AS A DI RECTI VE TO BE FOLLONED | F | BECOVE PERMANENTLY UNABLE TO PARTI C
| PATE | N DEC SI ONS REGARDI NG My MEDI CAL CARE. THESE | NSTRUCTI ONS
REFLECT My FI RM AND SETTLED COMM TMENT TO DECLI NE MEDI CAL TREATMENT
UNDER THE Cl RCUMSTANCES | NDI CATED BELOW

| DI RECT MY ATTENDI NG PHYSI CI AN TO W THHOLD OR W THDRAW TREATMENT THAT
MERELY PROLONGS MY DYING | F | SHOULD BE I N AN | NCURABLE OR | RREVERSI BLE
MENTAL OR PHYSI CAL CONDI TI ON W TH NO REASONABLE EXPECTATI ON OF RECOVERY,
| NCLUDI NG BUT NOT LIMTED TO (A) A TERM NAL CONDI TI ON; (B) A PERMANENT-
LY UNCONSCI QUS CONDI TION;, OR (C) M NI MALLY CONSCI QUS CONDI TION I N WHI CH
I AM PERMANENTLY UNABLE TO MAKE DECI SI ONS OR EXPRESS MY W SHES.

| DI RECT THAT MY TREATMENT BE LIM TED TO MEASURES TO KEEP ME COMFCRTA-
BLE AND TO RELI EVE PAI N, | NCLUDI NG ANY PAIN THAT M GHT OCCUR BY W TH
HOLDI NG OR W THDRAW NG TREATMENT.
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VWH LE | UNDERSTAND THAT | AM NOT LEGALLY REQUI RED TO BE SPECI FI C ABOUT

FUTURE TREATMENTS IF | AMIN THE CONDI TI ON(S) DESCRI BED ABOVE | FEEL
ESPECI ALLY STRONGLY ABOUT THE FOLLOW NG FORMS OF TREATMENT:
| DO'( ) | DO NOT WANT CARDI AC RESUSCI TATION. I NITI AL
() | DO( ) | DO NOT WANT MECHANI CAL RESUSCI TATION. _____ | NITI AL
( ) 1 DO( ) | DO NOT WANT ARTIFI Cl AL NUTRI TI ON AND HYDRATI ON.
I NITI AL
() | DO( ) T DONOT WANT ANTIBIOTICS. I NITI AL
( ) 1 DO(') | DO NOT WANT MAXI MUM PAI N RELTEF, EVEN IF | T MAY HASTEN
MY DEATH INFTIAL  OTHER DI RECTI ONS:
THESE DI RECTI ONS EXPRESS MY LEGAL RI GHT TO REFUSE TREATMENT, UNDER THE
LAW OF NEW YORK. | INTEND MY | NSTRUCTI ONS TO BE CARRI ED OUT, UNLESS |

HAVE RESCI NDED THEM I N A NEW WRI TI NG OR BY CLEARLY | NDI CATI NG THAT |
HAVE CHANGED MY M ND.
SI GNED DATE ADDRESS

|  DECLARE THAT THE PERSON WHO SI GNED THI S DOCUMENT APPEARED TO EXECUTE
THE LIVING WLL WLLINGLY AND FREE FROM DURESS. HE OR SHE SIGNED (OR
ASKED ANOTHER TO SIGN FOR HHM OR HER) THI S DOCUMENT | N MY PRESENCE.

W TNESS 1

ADDRESS

W TNESS 2

ADDRESS

S 4. The public health law is anmended by addi ng a new section 2982-a
to read as foll ows:

S 2982- A APPO NTMENT OF HEALTH CARE REPRESENTATIVE, RIGHTS AND
DUTIES. 1. A HEALTH CARE REPRESENTATI VE MAY MAKE A HEALTH CARE DECI SI ON
FOR AN | ND VIDUAL WHOSE ATTENDI NG PHYSI ClI AN HAS DETERM NED THAT THE
| NDI VI DUAL | S | NCOVWPETENT | F:

(A) THE I NDI VIDUAL IS AT LEAST ElI GHTEEN YEARS OF AGE, HAS GRADUATED
FROM H GH SCHOOL, HAS MARRI ED OR | S AN EMANCI PATED M NOR;

(B) (1) THE I NDI VI DUAL DOES NOT HAVE A HEALTH CARE POAER OF ATTORNEY;

(1'1) THE I NDI VI DUAL' S HEALTH CARE AGENT |'S NOT REASONABLY AVAI LABLE OR
HAS | NDI CATED AN UNW LLI NGNESS TO ACT AND NO ALTERNATE HEALTH CARE AGENT
| S REASONABLY AVAI LABLE; AND

(C) A GUARDI AN OF THE PERSON TO MAKE HEALTH CARE DECISIONS HAS NOT
BEEN APPO NTED FOR THE | NDI VI DUAL.

2. THI'S SECTI ON APPLI ES TO DECI SI ONS REGARDI NG TREATMENT, CARE, GOODS
OR SERVI CES THAT A CARETAKER |'S OBLI GATED TO PROVI DE TO A CARE- DEPENDENT
PERSON WHO HAS AN END- STAGE MEDI CAL CONDI TION OR IS PERMANENTLY UNCON
Scl oUs.

3. THE AUTHORITY AND THE DECI SI O\ MAKI NG PROCESS OF A HEALTH CARE
REPRESENTATI VE SHALL BE THE SAME AS PROVI DED FOR A HEALTH CARE AGENT | N
SECTI ON TVENTY- NI NE HUNDRED El GHTY- TWD OF THI' S ARTI CLE.

4. (A) AN [NDIVIDUAL OF SOUND M ND MAY, BY A SI GNED WRI TI NG OR BY
PERSONALLY | NFORM NG THE ATTENDI NG PHYSI Cl AN OR THE HEALTH CARE PROVI D-
ER, DESIGNATE ONE OR MORE | NDI VI DUALS TO ACT AS HEALTH CARE REPRESEN
TATI VE. | N THE ABSENCE OF A DESI GNATI ON OR | F NO DESI GNEE |'S REASONABLY
AVAI LABLE ANY MEMBER OF THE FOLLOW NG CLASSES, | N DESCENDI NG ORDER OF
PRI ORI TY, WHO | S REASONABLY AVAI LABLE, MAY ACT AS HEALTH CARE REPRESEN
TATI VE:

(1) THE SPOUSE OR DOVESTI C PARTNER, UNLESS AN ACTI ON FOR DI VORCE |'S
PENDI NG, AND THE ADULT CHI LDREN OF THE PRI NCI PAL WHO ARE NOT THE CHIL-
DREN OF THE SPOUSE.

(11) AN ADULT CHI LD.
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(111) A PARENT.

(V)" AN ADULT BROTHER OR SI STER

(V) AN ADULT GRANDCHI LD.

(Vi) AN ADULT WHO HAS KNOMEDGE OF THE PRI NCI PAL' S PREFERENCES AND
VALUES, | NCLUDI NG, BUT NOT LIM TED TO, RELIG OUS AND MORAL BELI EFS, TO
ASSESS HOW THE PRI NCI PAL WOULD MAKE HEALTH CARE DECI SI ONS.

(B) AN | NDI VI DUAL MAY BY SI GNED WRI TING | NCLUDI NG A HEALTH CARE POWER
OF ATTORNEY, PROVI DE FOR A DI FFERENT ORDER OF PRI ORI TY.

(O AN INDIVIDUAL WTH A H GHER PRIORI TY WHO | S WLLI NG TO ACT AS A
HEALTH CARE REPRESENTATIVE  MAY ASSUME THE AUTHORITY TO ACT NOTW TH
STANDING THE FACT THAT ANOTHER | NDI VI DUAL HAS PREVI OUSLY ASSUMED THAT
AUTHORI TY.

5. AN | NDI VI DUAL MAY DI SQUALI FY ONE OR MORE | NDI VI DUALS FROM ACTI NG AS
HEALTH CARE REPRESENTATI VE BY A HEALTH CARE POWER OF ATTORNEY. UPON THE
PETITION OF ANY MEMBER OF THE CLASSES SET FORTH I N SUBDI VI SI ON FOUR OF
THI'S SECTI ON, THE COURT MAY DI SQUALI FY FOR CAUSE SHOAN AN | NDI VI DUAL
OTHERW SE ELI G BLE TO SERVE AS A HEALTH CARE REPRESENTATI VE.

6. UNLESS RELATED BY BLOOD, MARRIAGE, DOMESTIC PARTNERSHI P OR
ADOPTI ON, A HEALTH CARE REPRESENTATIVE MAY NOT BE THE PRINCI PAL'S
ATTENDI NG PHYSI Cl AN OR OTHER HEALTH CARE PROVI DER, NOR AN OWNER, OPERA-
TOR OR EMPLOYEE OF A HEALTH CARE PROVIDER IN WHICH THE PRI NC PAL
RECEI VES CARE.

7. (A) |F MORE THAN ONE MEMBER OF A CLASS ASSUMES AUTHORI TY TO ACT AS
A HEALTH CARE REPRESENTATI VE, THE MEMBERS DO NOT AGREE ON A HEALTH CARE
DECISION AND THE ATTENDING PHYSICIAN OR HEALTH CARE PROVIDER IS SO
| NFORVED, THE ATTENDI NG PHYSI Cl AN OR HEALTH CARE PROVIDER MAY RELY ON
THE DECI SION OF A MAJORI TY OF THE MEMBERS OF THAT CLASS WHO HAVE COMMU-
NI CATED THEI R VI EW8 TO THE ATTENDI NG PHYSI Cl AN OR HEALTH CARE PROVI DER.

(B) |F THE MEMBERS OF THE CLASS OF HEALTH CARE REPRESENTATIVES ARE
EVENLY DIVIDED CONCERNING THE HEALTH CARE DECI S| ON AND THE ATTENDI NG
PHYSI CI AN OR HEALTH CARE PROVI DER |'S SO | NFORVED, AN | NDI VI DUAL HAVI NG A
LOWER PRI ORI TY MAY NOT ACT AS A HEALTH CARE REPRESENTATIVE. SO LONG AS
THE CLASS REMAI NS EVENLY DI VI DED, NO DECI SI ON SHALL BE DEEMED MADE UNTI L
SUCH TIME AS THE PARTIES RESOLVE THEI R DI SAGREEMENT. NOTW THSTANDI NG
SUCH DI SAGREEMENT, NOTHING IN THI'S SUBDIVISION SHALL BE CONSTRUED TO
PRECLUDE THE ADM NI STRATI ON OF HEALTH CARE TREATMENT | N ACCORDANCE W TH
ACCEPTED STANDARDS OF MEDI CAL PRACTI CE.

8. PROVPTLY UPON ASSUM NG AUTHORI TY TO ACT, A HEALTH CARE REPRESEN
TATIVE SHALL COVMUNI CATE THE ASSUMPTI ON OF AUTHORI TY TO THE MEMBERS OF
THE PRI NCI PAL' S FAM LY SPECI FI ED | N SUBDI VI SI ON FOUR OF THI'S SECTI ON VWO
CAN BE READI LY CONTACTED.

9. (A) A PRINCIPAL OF SOUND M ND MAY COUNTERMAND ANY HEALTH CARE DECI -
SI ON MADE BY THE PRI NCI PAL' S HEALTH CARE REPRESENTATI VE AT ANY TIME AND
IN ANY MANNER BY PERSONALLY | NFORM NG THE ATTENDI NG PHYSI Cl AN OR HEALTH
CARE PROVI DER.

(B) REGARDLESS OF THE PRI NCI PAL' S MENTAL OR PHYSI CAL CAPACI TY, A PRI N
Cl PAL MAY COUNTERVAND A HEALTH CARE DECI SION MADE BY THE PRINCIPAL'S
HEALTH CARE REPRESENTATI VE THAT WOULD W THHOLD OR W THDRAW LI FE- SUSTAI N-
ING TREATMENT AT ANY TIME AND I N ANY MANNER BY PERSONALLY | NFORM NG THE
ATTENDI NG PHYSI Cl AN.

(C) THE ATTENDI NG PHYSI Cl AN OR HEALTH CARE PROVI DER SHALL MAKE REASON
ABLE EFFORTS TO PROMPTLY | NFORM THE HEALTH CARE REPRESENTATIVE OF A
COUNTERMAND EXERCI SED UNDER THI'S SECTI ON.

(D) A COUNTERVAND EXERCI SED UNDER THI S SECTI ON SHALL NOT AFFECT THE
AUTHORI TY OF THE HEALTH CARE REPRESENTATI VE TO MAKE OTHER HEALTH CARE
DECI S| ONS.
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10. A HEALTH CARE DECI SI ON MADE BY A HEALTH CARE REPRESENTATI VE FOR A
PRI NCl PAL SHALL BE EFFECTI VE W THOUT COURT APPROVAL.

11. AN ATTENDING PHYSICIAN OR HEALTH CARE PROVI DER MAY REQUI RE A
PERSON CLAIM NG THE RI GHT TO ACT AS HEALTH CARE REPRESENTATIVE FOR A
PRI NCl PAL TO PROVI DE A WRI TTEN DECLARATI ON MADE UNDER PENALTY OF PERJURY
STATI NG FACTS AND Cl RCUVSTANCES REASONABLY SUFFI Cl ENT TO ESTABLI SH THE
CLAI MED AUTHORI TY.

S 5. Subdivision 1 of section 2984 of the public health |aw, as added
by chapter 752 of the laws of 1990, is anended to read as foll ows:

1. A health care provider who is provided with a health care proxy OR
LIVING WLL shall arrange for [the proxy or] a copy thereof to be
inserted in the principal's nmedical record if the health care proxy OR
LI'VING WLL has not been included in such record.

S 6. Section 2985 of the public health law, as added by chapter 752 of
the laws of 1990, is anended to read as foll ows:

S 2985. Revocation. 1. Means of revoking proxy OR LIVING WLL. (a) A
conpetent adult nay revoke a health care proxy OR LIVING WLL by notify-
ing the agent or a health care provider orally or in witing or by any
ot her act evidencing a specific intent to revoke the proxy.

(b) For the purposes of this section, every adult shall be presuned
conpet ent unl ess determ ned ot herw se pursuant to court order.

(c) A health care proxy OR LIVINGWLL shall also be revoked upon
execution by the principal of a subsequent health care proxy OR LIVING
W LL.

(d) The creation by the principal of A LIVINGWLL, witten w shes or
i nstructions about health care, or limtations upon the agent's authori -
ty, shall not revoke a health care proxy unless such wi shes,
instructions or Jlimtations expressly provide otherw se. Such w shes,
instructions or limtations shall constitute evidence of the principal's
wi shes for purposes of subdivision two of section two thousand nine
hundred eighty-two of this article.

(e) The appointnment of the principal's spouse as health care agent
shall be revoked upon the divorce or |legal separation of the principa
and spouse, unless the principal specifies otherw se.

2. Duty to record revocation. (a) A physician who is informed of or
provided with a revocation of a health care proxy OR LIVING WLL shall
i mediately (i) record the revocation in the principal's nedical record
and (ii) notify the agent and the nedical staff responsible for the
principal's care of the revocation.

(b) Any nenber of the staff of a health care provider informed of or
provided with a revocation of a health care proxy OR LIVING WLL pursu-
ant to this section shall inmediately notify a physician of such revoca-
tion.

S 7. Section 2988 of the public health |law, as added by chapter 752 of
the laws of 1990, is anended to read as foll ows:

S 2988. Requiring or prohibiting execution of proxy OR LIVING WLL
No person may require or prohibit the execution of a health care proxy
OR LIVING WLL by an individual as a condition for providing health care
services or insurance to such individual.

S 8. Subdivision 2 of section 2989 of the public health |aw, as added
by chapter 752 of the laws of 1990, is anended to read as foll ows:

2. Nothing in this article creates, expands, dimnishes, inpairs or
supersedes any authority that a principal nmay have under |aw to nake or
express deci sions, wi shes or instructions regarding health care, includ-
i ng deci sions about |ife sustaining treatnment, whether or not expressed
in a health care proxy OR LIVING WLL
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S 9. Section 2990 of the public health law, as added by chapter 752 of
the laws of 1990, is anended to read as foll ows:

S 2990. Proxies AND LIVING WLLS executed in other states. A health
care proxy, LIVING WLL or simlar instrument executed in another state
or jurisdiction in conpliance with the law of that state or jurisdiction
shall be considered validly executed for purposes of this article.

S 10. The section heading and subdivision 1 of section 2991 of the
public health |law, as added by chapter 752 of the laws of 1990, are
amended to read as foll ows:

Creation and wuse of proxies OR WLLS in residential health care and
mental hygiene facilities. 1. Residential health care facilities and
nmental hygiene facilities shall establish procedures:

(a) to provide information to adult residents about their right to
create a health care proxy AND/OR LI VING WLL under this article;

(b) to educate adult residents about the authority del egated under a
health care proxy, what a proxy AND LIVING WLL may include or onmt, and
how a proxy AND LIVING WLL is created and revoked,;

(c) to help ensure that each resident who creates a proxy AND OR
LIVING WLL while residing at the facility does so voluntarily.

S 11. Subdivisions 1 and 3 of section 2992 of the public health |aw,
as added by chapter 752 of the |aws of 1990, are anmended to read as
fol | ows:

1. determine the validity of the health care proxy OR LIVING W LL;

3. override the agent's decision about health care treatnment on the
grounds that: (a) the decision was nmade in bad faith [or]; (b) the deci-
sion is not in accordance with the standards set forth in subdivision
one or two of section two thousand nine hundred eighty-two of this arti-
cle; OR (C) THE DECI SI ON CONFLI CTS WTH A DULY EXECUTED LI VI NG W LL.

S 12. This act shall take effect on the ninetieth day after it shall
have becone a | aw



