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STATE OF NEW YORK

1733
2009- 2010 Regul ar Sessi ons
I N SENATE
February 5, 2009

Introduced by Sens. KRUEGER, DUANE, C. JOHNSQN, SCHNEI DERMAN -- read
twice and ordered printed, and when printed to be comitted to the
Conmittee on Gvil Service and Pensions

AN ACT to anend the retirenent and social security law, in relation to
forfeiture of pension rights or retirement benefits upon conviction of
a felony related to public enpl oynent

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The retirenent and social security law is anended by addi ng
a new article 3-B to read as foll ows:

ARTI CLE 3-B
PENSI ON FORFEI TURE FOR PUBLI C CORRUPTI ON ACT
SECTI ON 156. SHORT TI TLE.
157. DEFI NI TI ONS.
158. PENSI ON FORFEI TURE
159. M SCELLANEQUS.

S 156. SHORT TITLE. TH S ARTI CLE SHALL BE KNOWN AND MAY BE Cl TED AS
THE " PENSI ON FORFEI TURE FOR PUBLI C CORRUPTI ON ACT".

S 157. DEFINITIONS. THE FOLLOWN NG WORDS AND PHRASES, AS USED IN TH'S
ARTI CLE, SHALL HAVE THE FOLLOW NG MEANI NGS, UNLESS A DI FFERENT MEANI NG
'S PLAINLY REQUI RED BY THE CONTEXT:

1. "DEFENDANT" SHALL MEAN A PERSON AGAI NST VWHOM A FORFEI TURE ACTION I S
COMVENCED

2. "DESI GNATED FELONY OFFENSE" SHALL MEAN: (A) ANY FELONY OFFENSE SET
FORTH IN THE PENAL LAW (B) A CONSPI RACY TO COWM T ANY FELONY OFFENSE
SET FORTH I N THE PENAL LAW OR (C) ANY CRI M NAL OFFENSE COW TTED I N ANY
OTHER STATE, DI STRICT, OR TERRI TORY OF THE UNI TED STATES AND CLASSI FI ED
AS A FELONY THEREIN, VWHICH | F COM TTED WTH N THI S STATE, WOULD CONSTI -
TUTE AN OFFENSE DESI GNATED | N PARAGRAPH (A) OR (B) OF THI S SuUBDI VI SI ON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. "COWTROLLER' SHALL MEAN THE COVPTROLLER OF THE STATE OF NEW YORK
IN HS OR HER CAPACI TY AS ADM NI STRATI VE HEAD OF THE NEW YORK STATE AND
LOCAL EMPLOYEES  RETI REMENT SYSTEM AND THE NEW YORK STATE AND LOCAL
PCLI CE AND FI RE RETI REMENT SYSTEM

4. "MEMBER' SHALL MEAN A MEMBER OF THE NEW YORK STATE AND LOCAL
EMPLOYEES' RETI REMENT SYSTEM OR THE NEW YORK STATE AND LOCAL PCLI CE AND
FIRE RETI REMENT SYSTEM WHO JO NED SUCH SYSTEM ON OR AFTER THE EFFECTI VE
DATE OF THI S ARTI CLE.

5. "RETIRED MEMBER' SHALL MEAN A PERSON WHO | S RETI RED FROM AND WHO | S
RECEI VI NG A RETI REMENT ALLOMANCE FROM A RETI REMENT SYSTEM AND WHO HAD
JA NED SUCH SYSTEM ON OR AFTER THE EFFECTI VE DATE OF TH S ARTI CLE.

6. "RETI REMENT SYSTEM' SHALL MEAN THE NEW YORK STATE AND LOCAL EMPLOY-
EES' RETI REMENT SYSTEM OR THE NEW YORK STATE AND LOCAL PCLI CE AND FI RE
RETI REMENT SYSTEM

S 158. PENSI ON FORFEI TURE. NOTW THSTANDI NG ANY OTHER PROVI SION OF
GENERAL, SPECI AL OR LOCAL LAW RULE OR REGULATI ON TO THE CONTRARY:

1. IN THE CASE OF A MEMBER OR RETI RED MEMBER WHO IS CONVI CTED OF ANY
DESI GNATED FELONY OFFENSE SET FORTH | N PARAGRAPH (A) OR (B) OF SuBDI VI -
SION TWO OF SECTI ON ONE HUNDRED FI FTY-SEVEN OF TH S ARTI CLE, THE COW S-
SION OF WHICH IS RELATED TO THE PERFORMANCE OR FAI LURE TO PERFORM SUCH
MEMBER OR RETIRED MEMBER S OFFICIAL DUTIES AND RESPONS|IBILITIES, AN
ACTI ON MAY BE COMVENCED | N SUPREME COURT BY THE DI STRI CT ATTORNEY HAVI NG
JURI SDI CTI ON  OVER THE OFFENSE FOR THE FORFEI TURE OF ALL OR A PORTI ON OF
THOSE RI GHTS AND BENEFI TS TO VWH CH SUCH PERSON IS OR W LL BE ENTI TLED AS
A MEMBER OR RETI RED MEMBER PROVI DED THAT ANY CONTRI BUTI ONS MADE BY THE
OFFICITAL TO H'S OR HER RETI REMENT SYSTEM SHALL NOT BE SUBJECT TO FORFEI -
TURE, BUT SHALL BE RETURNED TO SUCH OFFI CI AL. SUCH ACTI ON SHALL BE
COMVENCED W THI N SI X MONTHS OF SUCH CONVI CTION. FOR PURPOSES OF THI'S
ARTI CLE, A DESI GNATED FELONY OFFENSE | S RELATED TO THE PERFORVANCE OR
FAI LURE TO PERFORM SUCH MEMBER OR RETI RED MEMBER S OFFI CI AL  DUTIES AND
RESPONSI BI LITIES |F [IT: (A) CONSTI TUTED A MATERI AL VI OLATI ON OF SUCH
MEMBER OR RETI RED MEMBER S DUTI ES AND RESPONSI BI LI TI ES AS A PUBLI C SERV-
ANT; OR (B) EVEN THOUGH COW TTED OQUTSIDE THE SCOPE OF SUCH MEMBER S
OFFICIAL DUTIES OR RESPONSIBILITIES, |NVOLVED ACTIONS OR CONDUCT BY
VWH CH SUCH MEMBER OR RETI RED MEMBER | NDI CATED OR CONVEYED THAT HE OR SHE
WAS ACTI NG WTH THE AUTHORI TY OF, OR UNDER COLOR OF THE AUTHORITY OF,
ANY GOVERNMENTAL ENTI TY.

2. VWHERE THE ATTORNEY GENERAL FI NDS THAT A MEMBER OR A RETI RED MEMBER
HAS BEEN CONVI CTED OF A DES|I GNATED FELONY OFFENSE AS DEFINED | N PARA-
GRAPH (C) OF SUBDI VI SION TWDO OF SECTI ON ONE HUNDRED FI FTY- SEVEN OF THI S
ARTI CLE, THE COW SSI ON OF WVHI CH | S RELATED TO THE PERFORVANCE OR FAl L-
URE TO PERFORM SUCH MEMBER OR RETIRED MEMBER S OFFI Cl AL DUTI ES AND
RESPONSI Bl LI TI ES, AN ACTI ON MAY BE COMMENCED I N SUPREME COURT BY THE
ATTORNEY GENERAL FOR THE FORFEI TURE OF ALL OR A PORTI ON OF THOSE RI GHTS
AND BENEFI TS TO VWHI CH SUCH PERSON IS OR WLL BE ENTI TLED AS A MEMBER OR
RETI RED MEMBER. SUCH ACTI ON SHALL BE COMVENCED W THI N ONE YEAR OF SUCH
CONVI CTI ON.

3. PRIOR TO COVMENCEMENT OF SUCH ACTI ON DESCRI BED I N SUBDI VI SION  ONE
OR T™W OF THI S SECTION, THE DI STRI CT ATTORNEY OR THE ATTORNEY GENERAL,
AS THE CASE MAY BE, SHALL PROVI DE NOTI CE TO THE COVPTROLLER STATI NG THAT
HE OR SHE HAS REASON TO BELI EVE THAT THE PERSON CONVI CTED COW TTED THE
FELONY RELATED TO H'S OR HER OFFICI AL DUTI ES AND RESPONSI BI LI TI ES.
W TH N TWENTY DAYS OF RECEI PT OF SUCH NOTICE, THE COWPTROLLER SHALL
SUBM T A NOTICE OF APPLI CABI LI TY TO THE DI STRI CT ATTORNEY OR THE ATTOR-
NEY GENERAL AS THE CASE MAY BE. THE NOTICE OF APPLICABILITY SHALL
CONTAIN A STATEMENT SPECI FYI NG WHETHER THE PERSON CONVI CTED | S OR HAS
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BEEN A MEMBER OR RETI RED MEMBER OF THE NEW YORK STATE AND LOCAL EMPLOY-
EES' RETI REMENT SYSTEM OR THE NEW YORK STATE AND LOCAL PCLI CE AND FI RE
RETI REMENT SYSTEM AND SHALL DESCRI BE THE RI GHTS AND BENEFI TS TO WH CH
SUCH PERSON IS OR WLL BE ENTI TLED FROM SUCH PUBLI C RETI REMENT SYSTEM

4. NO FORFEI TURE ACTI ON MAY BE COMMENCED BY THE DI STRI CT ATTORNEY OR
THE ATTORNEY GENERAL UNTI L RECEI PT OF THE NOTI CE OF APPLI CABI LI TY AS SET
FORTH I N SUBDI VI SION THREE OF THIS SECTION. IN DETERM NING WHETHER TO
SEEK FORFEI TURE OF A PORTI ON, RATHER THAN ALL, OF SUCH RETI REMENT BENE-
FITS, THE DI STRICT ATTORNEY OR THE ATTORNEY GENERAL MAY CONSIDER M TI -
GATI NG FACTORS | NCLUDI NG, BUT NOT LIMTED TO. THE NATURE AND SERI OUSNESS
OF THE OFFENSE COWM TTED | N RELATION TO THE AMOUNT OF THE FORFEI TURE
PENALTY; WHETHER THE DEFENDANT' S CONDUCT I N COW TTI NG THE OFFENSE WAS
WLLFUL OR MALI Cl QUS; VWHETHER THE DEFENDANT MADE ANY SUBSTANTI AL GOOD
FAI TH EFFORTS TO PREVENT OR M Tl GATE THE HARM CAUSED BY THE OFFENSE;
WHETHER THE DEFENDANT' S PARTI ClI PATION | N THE CRI ME WAS UNDER DURESS,
COERCI ON OR | NDUCED BY OTHERS; THE | MPACT OF THE CRIME ON THE STATE OR
LOCAL GOVERNMENT AND THE NUMBER OF YEARS OF THE DEFENDANT' S PUBLI C
SERVI CE PERFORVED W THOUT CRI M NAL CONDUCT; THE PECUNI ARY BENEFI T TO THE
DEFENDANT FROM THE CRI ME; AND WHETHER AND TO WHAT EXTENT THE DEFENDANT' S
FAM LY | S DEPENDENT UPON THE DEFENDANT' S PRESENT AND FUTURE RETI REMENT
BENEFI TS.

5. UPON MOTION BY THE DI STRICT ATTORNEY OR THE ATTORNEY GENERAL, AS
THE CASE MAY BE, MADE UPON COMVENCEMENT OF OR AT ANY TIME DURI NG THE
PENDENCY OF A FORFEI TURE ACTI ON, PURSUANT TO THE PROCEDURE SET FORTH IN
SUBDI VI SI ON ONE OF SECTI ON SI XTY- THREE HUNDRED ELEVEN OR SECTI ON S| XTY-
THREE HUNDRED THH RTEEN OF THE ClVIL PRACTI CE LAW AND RULES, THE COURT
MAY | SSUE A TEMPORARY RESTRAINING ORDER OR A PRELI M NARY | NJUNCTI ON
PROHI Bl TI NG THE DEFENDANT FROM RECEI VI NG ANY RI GHTS OR BENEFI TS FROM THE
APPROPRI ATE RETI REMENT SYSTEM A PRELI M NARY | NJUNCTI ON MAY BE GRANTED
WHERE THE COURT FI NDS THAT THERE IS A SUBSTANTI AL PROBABI LI TY THAT THE
DISTRICT ATTORNEY OR ATTORNEY GENERAL WLL PREVAIL ON THE | SSUE OF
FORFEI TURE. NO SHOW NG OF | RREPARABLE HARM SHALL BE REQUI RED. THE COURT
MAY NOT CONSI DER ON SUCH MOTI ON ANY | SSUES PRESENTED TO THE COURT WH CH
HEARD THE CRI M NAL ACTION I N WH CH THE DEFENDANT WAS CONVI CTED OR WH CH
ARI SE QUT OF SUCH CRI M NAL ACTI ON AND MAY BE PRESENTED ON APPEAL.

6. ALL DEFENDANTS IN A FORFEI TURE ACTI ON BROUGHT PURSUANT TO THI S
ARTI CLE SHALL HAVE THE RIGHT TO TRI AL BY JURY ON ANY | SSUE OF FACT.

7. THE BURDEN OF PROOF SHALL BE UPON THE DI STRICT ATTORNEY OR THE
ATTORNEY GENERAL, AS THE CASE MAY BE, TO PROVE BY CLEAR AND CONVI NCI NG
EVI DENCE THE FACTS NECESSARY TO ESTABLI SH A CLAI M OF PENSI ON FORFEI TURE.

8. AT ANY TI ME DURI NG THE PENDENCY OF A FORFEI TURE ACTION, THE COURT
MAY DISM SS THE ACTION IF I T FINDS THAT SUCH RELI EF | S WARRANTED BY THE
EXI STENCE OF SOVE COWPELLI NG FACTOR, CONSIDERATION OR Cl RCUMSTANCE
I NCLUDI NG BUT NOT LIMTED TO ONE OR MORE OF THE M TI GATI NG FACTORS SET
FORTH IN SUBDIVISION FOUR OF TH S SECTION, OR OTHER | NFORMATI ON OR
EVI DENCE WHI CH DEMONSTRATES THAT SUCH FORFEI TURE WOULD NOT SERVE THE
ENDS OF JUSTICE. THE COURT SHALL | SSUE A WRI TTEN DECI SI ON STATI NG THE
BASI S FOR AN ORDER | SSUED PURSUANT TO THI' S SuBDI VI SI ON.

9. (A) UPON A FINDING BY THE COURT THAT THE DEFENDANT HAS COW TTED A
FELONY |IN CONNECTION WTH H S OR HER OFFI Cl AL DUTI ES AND RESPONSI Bl L-
ITIES IN TH S STATE, THE COURT SHALL | SSUE AN ORDER TO THE APPROPRI ATE
RETI REMENT SYSTEM FOR (1) THE FORFEI TURE OR RECOUPMENT OF ALL OR A
PORTI ON OF THE DEFENDANT' S RI GHTS AND BENEFI TS AS A MEMBER OR RETIRED
MEMBER OF SUCH SYSTEM (11) THE RECOUPMENT OF ALL OR A PORTION OF THE
RETI REMENT BENEFI TS PAI D TO THE DEFENDANT; AND (I11) THE REFUND TO THE
DEFENDANT OF ANY CONTRI BUTI ONS MADE BY THE DEFENDANT TO THE RETI REMENT
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SYSTEM FOR ANY PERI OD FOR VWH CH THE DEFENDANT' S RI GHTS AND BENEFI TS AS A
MEMBER OR RETI RED MEMBER OF SUCH RETI REMENT SYSTEM HAVE BEEN ORDERED
FORFEI T.

(B) I N DETERM NI NG THE EXTENT OF THE FORFEI TURE OR RECOUPMENT THAT IS
WARRANTED, THE COURT NMAY CONSI DER ONE OR MORE OF THE M Tl GATI NG FACTORS
SET FORTH | N SUBDI VI SION FOUR OF THI S SECTI ON. ALL ORDERS AND FI NDI NGS
MADE BY THE COURT PURSUANT TO THI S SECTION SHALL BE SERVED UPON THE
COVPTROLLER.

10. UPON A FI NAL DETERM NATI ON THAT REVERSES OR VACATES THE CONVI CTI ON
OR CONVICTIONS OF A DESIGNATED OFFENSE OR OFFENSES, THE MEMBER OR
RETI RED MEMBER WHO HAS FORFEI TED RETI REMENT RI GHTS AND BENEFI TS PURSUANT
TO THS SECTION SHALL HAVE SUCH RIGHTS AND BENEFI TS RETROACTI VELY
RESTORED UPON APPLICATION TO THE COURT WTH JURI SDI CTI ON OVER THE
FORFEI TURE ACTI ON, REGARDLESS OF ANY TEMPORARY RESTRAINING ORDER OR
PRELI M NARY | NJUNCTI ON WHI CH MAY BE OUTSTANDI NG OR ORDER WHI CH MAY HAVE
BEEN | SSUED. SUCH COURT, UPON FI NDI NG THAT SUCH A FINAL DETERM NATI ON
HAS OCCURRED, SHALL | SSUE AN ORDER RETRQOACTI VELY RESTORI NG SUCH RI GHTS
AND BENEFI TS, TOGETHER W TH SUCH OTHER RELI EF DEEMED APPROPRI ATE. AS A
CONDI TI ON TO FULL RESTORATI ON OF RI GHTS AND BENEFI TS AS PROVIDED IN TH S
SUBDI VI SI ON, THE MEMBER OR RETI RED MEMBER SHALL REI MBURSE THE RETI REMENT
SYSTEM FOR ANY CONTRI BUTI ONS THAT WERE REFUNDED TO THE MEMBER OR RETI RED
MEMBER PURSUANT TO THE PROVI SI ONS OF PARAGRAPH (A) OF SUBDI VI SI ON NI NE
OF THI S SECTI ON.

11. EXCEPT AS OTHERW SE PROVI DED BY THI S ARTICLE, THE CIVIL PRACTICE
LAW AND RULES SHALL GOVERN THE PROCEDURE | N ACTI ONS COVMENCED UNDER THI S
ARTI CLE, EXCEPT WHERE THE ACTION IS REGULATED BY ANY | NCONSI STENT
PROVI SI ONS HEREIN. I N SUCH ACTIONS, THE COURT NMAY NOI CONSIDER ANY
| SSUES PRESENTED TO THE COURT WH CH HEARD THE CRI M NAL ACTI ON I N WHI CH
THE DEFENDANT WAS CONVI CTED OR WHICH ARI SE QUT OF SUCH CRIM NAL ACTI ON
AND MAY BE PRESENTED ON APPEAL.

S 159. M SCELLANEQUS. THE REMEDI ES PROVIDED FOR I N THI S ARTI CLE ARE
NOT | NTENDED TO SUBSTI TUTE FOR, LIM T OR SUPERSEDE THE LAWFUL AUTHORI TY
OF ANY PUBLI C OFFI CER, ACGENCY OR OTHER PERSON TO ENFORCE ANY OTHER RI GHT
OR REMEDY PROVI DED FOR BY LAW

S 2. This act shall take effect imediately.

FI SCAL NOTE. - - Pursuant to Legislative Law, Section 50:

This bill wuld amend the Retirenment and Social Security Law with
regard to the forfeiture of the retirenent systemrights and benefits of
certain future nmenbers or retirees of the New York State and Local
Enpl oyees' Retirenent Systemor the New York State and Local Police and
Fire Retirenent system

If this bill is enacted, it would provide that if a future nmenber or
retiree was convicted of any one of certain felony offenses relating to
his (or her) performance or failure to perform official duties and
responsi bilities, such nenber or retiree would forfeit all or a portion
of his (or her) rights and benefits as a nenber or retiree of such
System and all or a portion of retirenment benefits already received.
There could be a resulting decrease in the fiscal obligations of the
Systens. The anount of the decrease would be the present value of all
such forfeited benefit paynents.

This estimate, dated January 20, 2009 and i ntended for use only during
the 2009 Legislative Session, is Fiscal Note No. 2009-100, prepared by
the Actuary for the New York State and Local Enpl oyees' Retirenent
System and the New York State and Local Police and Fire Retirenent
System



