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STATE OF NEW YORK

1363--C
Cal . No. 19

2009- 2010 Regul ar Sessi ons
I N SENATE
January 28, 2009

Introduced by Sens. KLEIN, ADAMS, ADDABBO, BRESLIN, DI AZ, FOLEY, HUNT-
LEY, C. JOHNSON, MONSERRATE, MONTGOMVERY, ONORATO, SAVI NO, STAVI SKY --
read twice and ordered printed, and when printed to be conmtted to
the Conmittee on Judiciary -- reported favorably fromsaid comittee,
ordered to first and second report, anended on second report, ordered
to athird reading, and to be reprinted as anended, retaining its
place in the order of third reading -- again amended and ordered
reprinted, retaining its place in the order of third reading -- again
anmended and ordered reprinted, retaining its place in the order of
third reading

AN ACT to anend the civil practice law and rules and the real property
actions and proceedings law, in relation to evictions of tenants upon
forecl osure of a property

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 5102 of the <civil practice |law and rules, as
anended by chapter 531 of the laws of 1963, is anmended to read as
fol | ows:

S 5102. Enforcenent of judgnent or order awardi ng possession of rea
property or a chattel. A judgnent or order, or a part thereof, awarding
possession of real property or a chattel mnay be enforced by an
execution, which shall particularly describe the property and designate
the party to whom the judgnment or order awards its possession. The
execution shall conply with the provisions of section 5230, except that
it shall direct the sheriff to deliver possession of the property to the
party designated. |In an action to recover a chattel, where the judgnent
awards possession of the chattel and in the alternative its value, the
execution shall also direct the sheriff, if the chattel cannot be found
within his county, to |levy upon real and personal property as upon an
execution to enforce a noney judgnent. After the death of a party
agai nst whom a judgnment or order awardi ng possession of real property

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBDO7696- 20- 9



Co~NOoOUIT~hWNE

S. 1363--C 2

has been obtai ned, an order granting | eave to issue such execution my
be granted upon twenty days' notice, to be served in the sane manner as
a sumtmons, to the occupants of the real property and to the heirs or
devisees of the deceased party. |IF THE REAL PROPERTY TO BE DELI VERED
| NCLUDES A DWELLING UNIT LOCATED IN A RESI DENTI AL  BUI LDI NG CONTAI NI NG
LESS THAN SI X DWELLI NG UNI TS, THE JUDGVENT I N A FORECLOSURE ACTI ON SHALL
PROVI DE THAT ONLY AN OCCUPANT OF SUCH DWELLI NG UNI T WHO WAS NAMED AS A
DEFENDANT | N THE FORECLOSURE ACTI ON AND WHO WAS SERVED WTH THE NOTI CE
REQUI RED BY SECTI ON THI RTEEN HUNDRED THREE OF THE REAL PROPERTY ACTI ONS
AND PROCEEDI NGS LAW MAY BE SUBJECT TO AN EXECUTI ON DI RECTI NG DELI VERY OF
SUCH DVELLI NG UNI T AND SUCH OCCUPANT SHALL BE SERVED WTH A NI NETY- DAY
NOTICE TO QUIT, IN THE MANNER PRESCRI BED I N SECTI ON SEVEN HUNDRED THI R-
TY-FI VE OF THE REAL PROPERTY ACTI ONS AND PROCEEDI NGS LAW PRIOR TO THE
EXECUTION OF THAT PART OF THE JUDGVENT THAT DI RECTS DELIVERY OF
POSSESSI ON OF THE DWELLI NG UNI T.

S 2. Section 221 of the real property actions and proceedings law, as
added by chapter 312 of the laws of 1962, is amended to read as foll ows:

S 221. Conpelling delivery of possession of real property. Were a
judgnment affecting the title to, or the possession, enjoynent or use of,
real property allots to any person a distinct parcel of real property,
or contains a direction for the sale of real property, or confirns such
an allotnment or sale, it also may direct the delivery of the possession
of the property to the person entitled thereto. If a party, or his
representative or successor, who is bound by the judgnent, withholds
possession from the person thus declared to be entitled thereto, the
court, by order, in its discretion, besides punishing the disobedience
as a contenpt, nmay require the sheriff to put that person into
possession. Such an order shall be executed as if it were an execution
for the delivery of the possession of the property. |F THE PROPERTY TO
BE DELI VERED | NCLUDES A DWELLI NG UNIT LOCATED I N A RESI DENTI AL BUI LDI NG
CONTAI NING LESS THAN SI X DVWELLING UNI' TS, THE JUDGVENT I N A FORECLOSURE
ACTI ON SHALL PROVI DE THAT ONLY AN OCCUPANT OF SUCH DVELLI NG UNI T WHO WAS
NAMED AS A DEFENDANT | N THE FORECLOSURE ACTI ON AND WHO WAS SERVED W TH
THE NOTICE REQUI RED BY SECTION TH RTEEN HUNDRED THREE OF THI S CHAPTER
MAY BE SUBJECT TO AN EXECUTI ON DI RECTI NG DELI VERY OF SUCH DWELLING UNIT
AND SUCH OCCUPANT SHALL BE SERVED W TH A NI NETY-DAY NOTICE TO QU T, IN
THE MANNER PRESCRI BED | N SECTI ON SEVEN HUNDRED THI RTY-FI VE OF THI S CHAP-
TER, PRIOR TO THE EXECUTI ON OF THAT PART OF THE JUDGVENT THAT DI RECTS
DELI VERY OF POSSESSI ON OF THE DWELLI NG UNIT.

S 3. The openi ng paragraph of section 713 of the real property actions
and proceedings |aw is designated subdivision (a).

S 4. Paragraph 5 of subdivision (a) of section 713 of the real proper-
ty actions and proceedi ngs | aw, as amended by chapter 642 of the | aws of
1976, such subdivision as designated by section three of this act, is
amended to read as foll ows:

5. The property has been sold in foreclosure and either the deed
delivered pursuant to such sale, or a copy of such deed, certified as
provided in the civil practice law and rules, has been exhibited to
[himl THE RESPONDENT WHO IS NOT THE OCCUPANT OF A DWELLI NG UNI T LOCATED
I N A RESI DENTI AL BUI LDI NG CONTAI NI NG LESS THAN SI X DVELLI NG UNI TS.

S 5. Section 713 of the real property actions and proceedings law is
anmended by addi ng a new subdivision (b) to read as foll ows:

(B) GROUNDS WHERE NO LANDLORD- TENANT RELATI ONSHI P EXI STS AFTER FORE-
CLOSURE SALE OF RESI DENTI AL PROPERTY. A SPECI AL PROCEEDI NG MAY BE MAI N-
TAINED UNDER THIS ARTICLE TO OBTAIN POSSESSION OF A DVWELLING UNI'T
LOCATED I N A RESI DENTI AL BU LDI NG CONTAINING LESS THAN SIX DWELLING
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UNITS AFTER A N NETY-DAY NOTICE TO QUT HAS BEEN SERVED UPON THE
RESPONDENT | N THE MANNER PRESCRI BED | N SECTI ON SEVEN HUNDRED THI RTY- FI VE
OF TH S ARTI CLE, UPON THE FOLLOW NG GROUND: THE PROPERTY HAS BEEN SOLD
IN FORECLOSURE AND RESPONDENT WAS NAMED AS A DEFENDANT I N THE FORECLO
SURE ACTI ON AND WAS SERVED W TH THE NOTI CE REQUI RED BY SECTI ON THI RTEEN
HUNDRED THREE OF THI S CHAPTER AND EI THER THE DEED DELI VERED PURSUANT TO
SUCH SALE, OR A COPY OF SUCH DEED, CERTIFIED AS PROVIDED IN THE CVIL
PRACTI CE LAW AND RULES, HAS BEEN EXHI BI TED TO THE RESPONDENT

S 6. Section 1301 of the real property actions and proceedings lawis
anmended by addi ng a new subdivision 4 to read as fol |l ows:

4. THE SUMMONS SHALL CONTAIN A NOTICE ADVI SING THAT A TENANT OF A
DWELLI NG UNI T LOCATED | N A RESI DENTI AL BUI LDI NG CONTAI NI NG LESS THAN SI X
DVELLI NG UNI TS WHO | S NOT THE MORTGAGOR HAS THE OPTI ON TO APPEAR W THOUT
CONTESTING THE MERITS OF THE ACTION, BUT MAY APPEAR SOLELY FOR THE
PURPCSE OF RECEI VI NG THE FURTHER ORDERS OF THE COURT RELATED TO THE
DI SPCSI TION  AND SALE OF THE PROPERTY AND DESCRI BI NG A PROCEDURE TO MAKE
SUCH AN APPEARANCE | N THE ACTI ON

S 7. Section 1303 of the real property actions and proceedi ngs | aw, as
anended by chapter 472 of the laws of 2008, is anended to read as
fol | ows:

S 1303. Foreclosures; required notices. 1. The foreclosing party in a
nort gage foreclosure action, (A) which involves residential real proper-
ty consisting of owner-occupied [one-to-four-famly] ONE-TO FlIVE-FAMLY
dwel lings shall provide notice to the nortgagor OR (B) WH CH | NVOLVES
RESI DENTI AL REAL PROPERTY CONSI STING OF ONE-TO FI VE-FAM LY DWELLI NGS
SHALL PROVI DE NOTI CE TO ANY TENANT OF A DVELLING UNIT I N SUCH REAL PROP-
ERTY WHO | S NAMED AS A DEFENDANT I N THE FORECLOSURE ACTION i n accordance
with the provisions of this section wth regard to informtion and
assi stance about the forecl osure process.

2. The notice required by this section shall be delivered wth the
sumons  and conplaint to comence a foreclosure action. The notice
required by this section shall be in bold, fourteen-point type and shal
be printed on col ored paper that is other than the color of the summons
and conplaint, and the title of the notice shall be in bold, twenty-
poi nt type. The notice shall be on its own page.

3. The notice required by this section TO BE G VEN TO HOVEOMNERS shal
appear as foll ows:

Hel p for Honeowners in Foreclosure

New York State Law requires that we send you this notice about the
forecl osure process. Please read it carefully.
Sumons and Conpl ai nt

You are in danger of losing your hone. If you fail to respond to the
sumons and conplaint in this foreclosure action, you my |ose your
hone. Pl ease read the sumons and conpl aint carefully. You should inmme-
di ately contact an attorney or your local legal aid office to obtain
advi ce on how to protect yourself.

Sources of Information and Assistance

The State encourages you to becone inforned about your options in
foreclosure. In addition to seeking assistance froman attorney or |ega
aid office, there are governnment agencies and non-profit organizations
that you may contact for information about possible options, including
trying to work with your |ender during this process.

To locate an entity near you, you my call the toll-free helpline
mai ntained by the New York State Banki ng Departnent at
(enter nunber) or visit the Departnent's website at
(enter web address).
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Forecl osure rescue scans

Be careful of people who approach you with offers to "save" your hone.
There are individuals who watch for notices of foreclosure actions in
order to unfairly profit froma honmeowner's distress. You should be
extrenely careful about any such proni ses and any suggestions that you
pay thema fee or sign over your deed. State |aw requires anyone offer-
ing such services for profit to enter into a contract which fully
descri bes the services they will performand fees they will charge, and
which prohibits them from taking any noney fromyou until they have
conpl eted all such prom sed services.

4. THE NOTI CE REQUI RED BY THIS SECTION TO BE G VEN TO TENANTS SHALL
APPEAR AS FOLLOWE:

HELP FOR TENANTS OF BUI LDI NGS | N FORECLOSURE

NEW YORK STATE LAW REQU RES THAT WE SEND YOU THI' S NOTI CE ABOUT THE
FORECLOSURE PROCESS. PLEASE READ | T CAREFULLY.

SUMMONS AND COWPLAI NT

YOU ARE I N DANGER OF LOSING YOUR HOVE. |IF YOU FAIL TO RESPOND TO THE
SUMMONS AND COWPLAINT IN TH S FORECLOSURE ACTI ON, YOU MAY LOSE YOUR
HOVE. YOU MAY ALSO BE EVI CTED FROM YOUR HOVE | F YOUR LANDLORD IS FORE-
CLOSED UPON. PLEASE READ THE SUMMONS AND COVPLAI NT CAREFULLY.

YOU HAVE THE OPTION TO APPEAR IN TH S FORECLOSURE ACTI ON W THOUT
CONTESTING THE MERI TS OF THE ACTION. YOU MNAY APPEAR SOLELY FOR THE
PURPOCSE OF RECEIVING THE FURTHER ORDERS OF THE COURT RELATED TO THE
DI SPCSI TI ON AND SALE OF THE PROPERTY. THE SUMMONS DESCRI BES THE MANNER
IN WH CH YOU CAN MAKE SUCH AN APPEARANCE.

YOU SHOULD | MVEDI ATELY CONTACT AN ATTORNEY OR YOUR LOCAL LEGAL Al D
OFFI CE TO OBTAI N ADVI CE ON HOW TO PROTECT YOURSELF.

SOURCES OF | NFORMATI ON AND ASSI STANCE

THE STATE ENCOURAGES YOU TO BECOVE | NFORVED ABOQUT YOUR OPTIONS IN
FORECLOSURE. | N ADDI TI ON TO SEEKI NG ASSI STANCE FROM AN ATTORNEY OR LEGAL
AID OFFICE, THERE ARE GOVERNMENT AGENCI ES AND NON- PROFI T ORGANI ZATI ONS
THAT YOU MAY CONTACT FOR | NFORMATI ON ABOUT POSSI BLE OPTIONS, | NCLUDI NG
TRYING TO WORK WTH YOUR LANDLORD S LENDER OR A NEW OMNER DURI NG THI S
PROCESS | N ORDER TO PREVENT YOUR EVI CTI ON AND TO ENSURE THAT YOUR DWELL-
I NG | S PROPERLY NMAI NTAI NED.

TO LOCATE AN ENTITY NEAR YOU, YOU MAY CALL THE TOLL-FREE HELPLI NE
MAI NTAINED BY THE NEW YORK STATE DIVISION OF HOUSI NG AND COVWLUNI TY
RENEWAL AT (ENTER NUMBER) OR VISIT THE DI VI SION S WEBSI TE AT
(ENTER WEB ADDRESS). |F YOUR RENTAL UNIT I'S LOCATED I N NEW YORK CI TY,
YOU MAY ALSO CALL THE HELPLI NE MAI NTAI NED BY THE NEW YORK CITY DEPART-
MENT OF HOUSI NG PRESERVATI ON AND DEVELOPMENT AT OR VISIT THE
DEPARTMENT' S WEBSI TE AT (ENTER WEB ADDRESS) .

5. The banking department, THE DIVISION OF HOUSING AND COWMUN TY
RENEWAL OR THE NEW YORK CITY DEPARTMENT OF HOUSI NG PRESERVATI ON AND
DEVELOPMENT shal |l prescribe the tel ephone nunber and web address to be
i ncluded in the APPROPRI ATE noti ce.

[5] 6. The banking departnment, THE DI VI SI ON OF HOUSI NG AND COVWUNI TY
RENEWAL OR THE NEW YORK CI TY DEPARTMENT OF HOUSING PRESERVATI ON AND
DEVELOPMENT shall post on its website or otherwi se nmake readily avail -
abl e the nanme and contact information of governnent agencies or non-pro-
fit organizations that may be contacted for information about the fore-
cl osure process, EVI CTI ON PREVENTI ON, AND REQUI REMENTS FOR THE
MAI NTENANCE OF PROPERTI ES DURI NG THE PENDENCY OF FORECLOSURE ACTI ONS,
including nmaintaining a toll-free helpline to disseni nate the inform-
tion required by this section.
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S 8. The real property actions and proceedings law is anended by
addi ng a new section 1305 to read as foll ows:

S 1305. NOTICES TO TENANTS. 1. IN A MORTGAGE FORECLOSURE ACTI ON, WHI CH
| N\VOLVES RESI DENTI AL REAL PROPERTY CONSISTING OF ONE-TO FI VE- FAM LY
DVWELLI NGS, A PLAI NTI FF UPON COMMENCEMENT OF THE ACTI ON OR DI SCONTI NUANCE
OF THE ACTI ON, THE PREVAI LI NG PLAI NTI FF, A PLAINTIFF TAKING A DEED IN
LIEU OF FORECLOSURE, A RECEIVER APPO NTED I N SUCH ACTI ON, A PURCHASER
FROM THE MORTGAGOR OR THE PURCHASER AT A FORECLOSURE SALE PURSUANT TO A
JUDGMVENT OF FORECLOSURE SHALL PROVI DE NOTI CE OF THE DATE OF EVERY SUCH
OCCURRENCE TO ANY TENANT RESI DI NG I N SUCH PROPERTY W THI N THI RTY DAYS OF
THE COMMVENCEMENT OF THE ACTI ON, DI SCONTI NUANCE OF THE ACTION, JUDGVENT
OF FORECLOSURE, APPO NTMENT OF A RECElI VER OR THE CLOSI NG OF Tl TLE PURSU
ANT TO A FORECLOSURE SALE OR OTHER DI SPCSI TI ON. THEREAFTER, UNTIL THE
CLOSI NG OF TI TLE PURSUANT TO A FORECLOSURE SALE OR OTHER DI SPCSI TION OF
THE PROPERTY, SUCH NOTICE OF EVERY SUCH OCCURRENCE SHALL ALSO BE
PROVI DED TO A NEW TENANT AT THE TI ME SUCH NEW TENANT ENTERS | NTO A LEASE
OR OTHER RENTAL AGREEMENT AND THEREAFTER FOR A DWELLING UNIT IN THE
PROPERTY.

2. THE NOTICE SHALL ADVI SE THE TENANT OF THE OCCURRENCE OF AN EVENT
DESCRI BED IN SUBDI VISION ONE OF THI S SECTI ON, AS WELL AS OF THE NAME,
ADDRESS AND TELEPHONE NUMBER OF THE PERSON OR ENTI TY RESPONSI BLE FOR
MAI NTENANCE OF THE PROPERTY AND ENTITLED TO COLLECT RENT FROM THE
TENANT.

3. THE NOTI CE SHALL BE PERSONALLY SERVED UPON THE TENANT, OR SERVED BY
CERTIFIED MAIL, RETURN RECElI PT REQUESTED, AND ALSO BY FI RST- CLASS MAI L
TO THE TENANT' S ADDRESS AT THE PROPERTY. THE NOTI CE SHALL BE ACCOWVPANI ED
BY AN ACKNOW.EDGEMENT OF SERVI CE THAT SHALL BE SI GNED BY THE TENANT SO
SERVED. | F A TENANT REFUSES TO SI GN THE ACKNOALEDGEMENT OF SERVI CE, THE
SERVI NG PARTY MAY FILE WTH A COURT A SWORN AFFI DAVI T STATI NG THE MANNER
I N WH CH THE TENANT WAS SERVED AND THAT THE TENANT REFUSED TO SI GN SUCH
ACKNOW.EDGVENT.

4. A TENANT WHO IS NOT SERVED BY THE NOTI CE REQUI RED BY THI S SECTI ON
WTH N THE TI ME PERI OD FOR SERVI CE OF SUCH NOTI CE SHALL NOT BE LIABLE
FOR ANY RENT FROM THE EXPI RATI ON OF SUCH TI ME PERI OD UNTI L SUCH NOTI CE
'S DULY SERVED UPON SUCH TENANT.

5. A TENANT ENTI TLED TO NOTI CE PURSUANT TO THI S SECTI ON SHALL NOT BE
SUBJECT TO AN EXECUTI ON PURSUANT TO SECTI ON TWO HUNDRED TWVENTY- ONE OF
TH S CHAPTER OR SECTI ON FI FTY- ONE HUNDRED TWD OF THE ClI VIL PRACTICE LAW
AND RULES OR BE MADE A DEFENDANT OR RESPONDENT | N ANY ACTI ON OR PROCEED-
I NG SEEKI NG POSSESSI ON OF SUCH TENANT' S DVELLI NG UNI T BROUGHT PURSUANT
TO SUBDI VI SI ON (B) OF SECTI ON SEVEN HUNDRED THIRTEEN OF TH'S CHAPTER
UNLESS SUCH TENANT WAS PREVI QUSLY SERVED W TH THE NOTI CE REQUI RED BY
THI'S SECTI ON. THE NOTI CE REQUI RED BY THI S SECTI ON SHALL BE |IN ADD TION
TO THE NOTICES TO QU T REQUI RED BY SECTI ON TWO HUNDRED TWVENTY- ONE AND
SUBDI VI SI ON (B) OF SECTI ON SEVEN HUNDRED THI RTEEN OF THI'S CHAPTER OR
SECTI ON FI FTY- ONE HUNDRED TWO OF THE Cl VIL PRACTI CE LAW AND RULES.

6. ANY PROVI SI ON OF A LEASE OR RENTAL AGREEMENT PURPORTI NG TO WAI VE A
PROVI SION OF THI'S SECTION I'S NULL AND VA D.

S 9. Section 1311 of the real property actions and proceedings law is
amended by addi ng two new subdivisions 5 and 6 to read as fol |l ows:

5. A PERSON MAY NOT BE NAMED AS A PARTY DEFENDANT BY USE OF A PSEUDO-
NYM UNLESS PLAI NTI FF HAS SUBM TTED TO THE COURT AN AFFIDAVIT ATTESTI NG
TO THE | NQUI RY UNDERTAKEN SO AS TO DEMONSTRATE THAT REASONABLE AND DI LI -
GENT EFFORTS WERE MADE TO ASCERTAI N THE | DENTI TY OF SUCH DEFENDANT.

6. THE TENANCY OF A TENANT VWHO IS NOT NAMED AS A PARTY DEFENDANT | N
THE ACTI ON SHALL NOT BE AFFECTED IN ANY WAY BY THE JUDGVENT IN THE
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ACTI ON. THE | NTEREST OF THE PREVAI LI NG PLAI NTI FF I N THE ACTI ON AND ANY
PURCHASER PURSUANT TO A FORECLOSURE SALE SHALL BE SUBJECT TO THE | NTER-
EST OF ANY SUCH TENANT.

S 10. Section 1351 of the real property actions and proceedings lawis
anmended by addi ng a new subdivision 4 to read as foll ows:

4. THE TENANCY OF A TENANT WHO IS NOT NAMED AS A PARTY DEFENDANT | N
THE ACTI ON SHALL NOT BE AFFECTED IN ANY WAY BY THE JUDGVENT IN THE
ACTI ON. THE | NTEREST OF THE PREVAI LI NG PLAI NTI FF I N THE ACTI ON AND ANY
PURCHASER PURSUANT TO A FORECLOSURE SALE SHALL BE SUBJECT TO THE | NTER-
EST OF ANY SUCH TENANT.

S 11. This act shall take effect on the ninetieth day after it shall
have becone a | aw



