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STATE OF NEW YORK

1334
2009- 2010 Regul ar Sessi ons
I N SENATE
January 28, 2009

Introduced by Sen. SKELOS -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the crimnal procedure |aw and the famly court act, in
relation to evidence of identification

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 60.25 of the crimnal procedure |aw, subparagraph
(ii) of paragraph (a) of subdivision 1 as anended by chapter 479 of the
l aws of 1977, is anended to read as foll ows:

S 60.25 Rules of evidence; identification by neans of previous recogni-
tion, in absence of present identification.

1. In any crimnal proceeding in which the defendant's conm ssi on of
an offense is in issue, testinony as provided in subdivision two may be
given by a w tness when:

(a) Such witness testifies that:

(i) He OR SHE observed the person clainmed by the people to be the
def endant either at the time and place of the comm ssion of the offense
or upon sone ot her occasion relevant to the case; and

(ii) On a subsequent occasion he OR SHE observed, under circunstances
consistent with such rights as an accused person nay derive under the
constitution of this state or of the United States, a person OR A PICTO
RI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VI DEOTAPED REPRODUCTI ON OF A
PERSON whom he OR SHE recogni zed as the sane person whom he OR SHE had
observed on the first or incrimnating occasion; and

(ii1) He OR SHE is unable at the proceeding to state, on the basis of
present recollection, whether or not the defendant is the person in
guestion; and

(b) It 1is established that the defendant is in fact the person whom
the wi tness observed and recognized OR WHOSE PICTORI AL, PHOTOGRAPHI C
ELECTRONI C, FILMED OR VI DEOTAPED REPRODUCTI ON THE W TNESS OBSERVED AND
RECOGNI ZED on the second occasi on. Such fact may be established by
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testimony of another person or persons to whomthe wtness pronptly
decl ared his OR HER recognition on such occasi on AND BY SUCH PICTORI AL,
PHOTOGRAPHI C, ELECTRONI C, FI LMED OR VI DEOTAPED REPRODUCTI ON.

2. Under circunstances prescribed in subdivision one, such witness nay
testify at the crimnal proceeding that the person whomhe OR SHE
observed and recogni zed OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C
FILMED OR VI DEOTAPED REPRODUCTI ON HE OR SHE OBSERVED AND RECOGNI ZED on
t he second occasion is the same person whom he OR SHE observed on the
first or incrimnating occasion. Such testinony, together with the
evi dence that the defendant is in fact the person whom the wtness
observed and recognized OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C
FI LMED OR VI DEOTAPED REPRCDUCTI ON HE OR SHE OBSERVED AND RECOGNI ZED on
t he second occasion, constitutes evidence in chief.

S 2. Section 60.30 of the crimnal procedure |aw, as anmended by chap-
ter 479 of the laws of 1977, is anended to read as foll ows:

S 60.30 Rules of evidence; identification by nmeans of previous recogni-
tion, in addition to present identification.

In any crimnal proceeding in which the defendant's comm ssion of an
offense is in issue, a witness who testifies that (a) he OR SHE observed
the person clainmed by the people to be the defendant either at the tine
and place of the comm ssion of the offense or upon sonme other occasion
relevant to the case, and (b) on the basis of present recollection, the
defendant is the person in question and (c) on a subsequent occasion he
OR SHE observed the defendant, OR A PICTORI AL, PHOTOGRAPHI C, ELECTRONI C
FILMED OR VI DEOTAPED REPRODUCTI ON OF THE DEFENDANT, under circunstances
consi stent with such rights as an accused person nmay derive under the
constitution of this state or of the United States, and then al so recog-
nized him OR HER OR THE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR
VI DEOTAPED REPRODUCTI ON OF HHM OR HER as t he same person whom he OR SHE
had observed on the first or incrimnating occasion, nay, in addition to
making an identification of the defendant at the crimnal proceeding on
the basis of present recollection as the person whom he OR SHE observed
on the first or incrimnating occasion, also describe his OR HER previ -
ous recognition of the defendant and testify that the person whomhe OR
SHE observed OR WHOSE PICTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR
VI DEOTAPED REPRODUCTI ON HE OR SHE OBSERVED on such second occasion 1is
the same person whom he OR SHE had observed on the first or incrimnat-
i ng occasion. Such testinony AND SUCH PICTORI AL, PHOTOGRAPHI C, ELEC
TRONI C, FI LMED OR VI DEOTAPED REPRODUCTI ON constitutes evidence in chief.

S 3. Subdivision 6 of section 710.20 of the crimnal procedure |aw, as
anended by chapter 8 of the laws of 1976 and renunbered by chapter 481
of the laws of 1983, is anended to read as foll ows:

6. Consists of potential testinony regarding an observation of the
defendant either at the time or place of the conm ssion of the offense
or upon sone ot her occasion relevant to the case, which potential testi-
nony woul d not be admni ssi bl e upon the prospective trial of such charge
owng to an inproperly made previous identification of the defendant OR
A PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR VI DEOTAPED REPRODUCTI ON
OF THE DEFENDANT by the prospective w tness.

S 4. Subdivision 1 of section 710.30 of the crimnal procedure |aw, as
separately anended by chapters 8 and 194 of the |laws of 1976, is anmended
to read as foll ows:

1. Wienever the people intend to offer at a trial (a) evidence of a
statement made by a defendant to a public servant, which statenent if
involuntarily made woul d render the evidence thereof suppressible upon
notion pursuant to subdivision three of section 710.20, or (b) testinony
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regardi ng an observation of the defendant either at the tine or place of
the comm ssion of the offense or upon sone other occasion relevant to
the case, to be given by a witness who has previously identified him OR
HER OR A PICTORIAL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VI DEOTAPED
REPRODUCTI ON OF HIM OR HER as such, they nust serve upon the defendant a
notice of such intention, specifying the evidence intended to be
of f er ed.

S 5. Sections 343.3 and 343.4 of the famly court act, as added by
chapter 920 of the laws of 1982, are anended to read as foll ows:

S 343.3. Rules of evidence; identification by means of previous recog-
nition in absence of present identification. 1. In any juvenile delin-
guency proceeding in which the respondent's conmi ssion of a crinme is in
i ssue, testinmony as provided in subdivision two nay be given by a
Wi t ness when:

(a) such witness testifies that:

(i) he OR SHE observed the person clained by the presentnent agency to
be the respondent either at the tinme and place of the comm ssion of the
crime or upon sone other occasion relevant to the case; and

(ii) on a subsequent occasi on he OR SHE observed, under circunstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a person OR A PICTO
RI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR VI DEOTAPED REPRODUCTION OF A
PERSON whom he OR SHE recogni zed as the sane person whom he OR SHE had
observed on the first incrimnating occasion; and

(ii1) he OR SHE is unable at the proceeding to state, on the basis of
present recollection, whether or not the respondent is the person in
guestion; and

(b) it is established that the respondent is in fact the person whom
the wtness observed and recognized OR WHOSE PI CTORI AL, PHOTOGRAPHI C
ELECTRONI C, FI LMED OR VI DEOTAPED REPRODUCTI ON THE W TNESS OBSERVED AND
RECOGNI ZED on the second occasion. Such fact may be established by
testi nmony of another person or persons to whom the wtness pronptly
declared his OR HER recognition on such occasi on AND BY SUCH PI CTORI AL,
PHOTOGRAPHI C, ELECTRONI C, FI LMED OR VI DEOTAPED REPRODUCTI ON.

2. Under circunstances prescribed in subdivision one, such witness nay
testify at the proceeding that the person whomhe OR SHE observed and
recogni zed OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR VI DE-
OTAPED REPRODUCTION HE OR SHE OBSERVED AND RECOGNI ZED on the second
occasion is the sane person whom he OR SHE observed on the first or
incrimnating occasion. Such testinony, together with the evidence that
the respondent is in fact the person whom the wtness observed and
recogni zed OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR VI DE-
OTAPED REPRODUCTION HE OR SHE OBSERVED AND RECOGNI ZED on the second
occasi on, constitutes evidence in chief.

S 343.4. Rules of evidence; identification by means of previous recog-
nition, in addition to present identification. In any juvenile delin-
guency proceeding in which the respondent's conmi ssion of a crinme is in
issue, a witness who testifies that: (a) he OR SHE observed the person
claimed by the presentnent agency to be the respondent either at the
time and place of the conm ssion of the crinme or upon sonme other occa-
sion relevant to the case, and (b) on the basis of present recollection,
the respondent is the person in question, and (c) on a subsequent occa-
sion he OR SHE observed the respondent, OR A PICTORI AL, PHOTOGRAPHI C
ELECTRONIC, FILMED OR VI DEOTAPED REPRODUCTI ON OF THE RESPONDENT under
ci rcunst ances consistent with such rights as an accused person nay
derive under the constitution of this state or of the United States, and
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then also recognized himOR HER OR THE PI CTORI AL, PHOTOGRAPHI C, ELEC
TRONI C, FILMED OR VI DEOTAPED REPRODUCTION OF HM OR HER as the sane
person whom he OR SHE had observed on the first or incrimnating occa-
sion, may, in addition to nmaking an identification of the respondent at
t he del i nquency proceedi ng on the basis of present recollection as the
person whom he OR SHE observed on the first or incrimnating occasion,
al so describe his OR HER previous recognition of the respondent and
testify that the person whom he OR SHE observed OR WHOSE PI CTORI AL,
PHOTOGRAPHI C, ELECTRONI C, FI LMED OR VI DEOTAPED REPRODUCTION HE OR SHE
OBSERVED on such second occasion is the sanme person whom he OR SHE had
observed on the first or incrimnating occasion. Such testinmny AND SUCH
Pl CTORI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VI DEOTAPED REPRODUCTI ON
constitutes evidence in chief.

S 6. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw.



