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STATE OF NEW YORK

1278
2009- 2010 Regul ar Sessi ons
I N SENATE
January 28, 2009

I ntroduced by Sens. MONTGOVERY, DI AZ, ONORATO -- read twi ce and ordered
printed, and when printed to be commtted to the Conmttee on Children
and Fam lies

AN ACT to anend the social services law, in relation to the guardi anship
and custody of destitute or dependent children who have a parent or
parents incarcerated or in a court ordered residential substance abuse
treat nent program

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph (i) of paragraph (1) of subdivision 3 of
section 384-b of the social services |aw, as anended by chapter 460 of
the laws of 2006, is anended to read as foll ows:

(i) Notwi thstanding any other law to the contrary, whenever: the child
shal | have been in foster care for fifteen nonths of the nbst recent
twenty-two nonths; or a court of conpetent jurisdiction has determ ned
the child to be an abandoned child; or the parent has been convicted of
a crime as set forth in subdivision eight of this section, the author-
i zed agency having care of the child shall file a petition pursuant to
this section unless based on a case by case determ nation: (A the
child is being cared for by a relative or relatives; or (B) the agency
has docunented in the nost recent case plan, a copy of which has been
made available to the court, a conpelling reason for determ ning that
the filing of a petition would not be in the best interest of the child,
or (C) the agency has not provided to the parent or parents of the child
such services as it deenms necessary for the safe return of the child to
the parent or parents, unless such services are not legally required; OR
(D) THE | NCARCERATI ON OF THE PARENT OR PARENTS, OR THE COURT ORDERED
PARTI Cl PATI ON OF THE PARENT OR PARENTS I N A RESI DENTI AL SUBSTANCE ABUSE
TREATMENT PROGRAM CONSTI TUTES A SI GNI FI CANT FACTOR IN THE CHI LD S PLACE-
MENT IN FOSTER CARE FOR A PERIOD OF FIFTEEN OF THE MOST RECENT
TVENTY- TWO MONTHS, PROVI DED THAT THE AGENCY HAS NOT DOCUMENTED A REASON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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VHY | T WOULD OTHERW SE BE APPROPRI ATE TO FILE A PETITION PURSUANT TO
THI S SECTI ON.

S 2. Paragraph (a) of subdivision 7 of section 384-b of the social
services |law, as anmended by section 57 of part A of chapter 3 of the
| aws of 2005, is anended to read as foll ows:

(a) For the purposes of this section, "permanently neglected child"
shall nean a child who is in the care of an authorized agency and whose
parent or custodian has failed for a period of either at |east one year
or fifteen out of the nost recent twenty-two nonths following the date
such child cane into the care of an authorized agency substantially and
conti nuously or repeatedly to maintain contact wth or plan for the
future of the child, although physically and financially able to do so,
notwi t hstandi ng the agency's diligent efforts to encourage and strength-
en the parental relationship when such efforts will not be detrinental
to the best interests of the child. | N DETERM NI NG WHETHER A CHILD IS A
"PERMANENTLY NEGLECTED CHILD' AS DEFINED IN TH S PARAGRAPH, THE COURT
MAY CONSI DER THE SPECI AL Cl RCUMSTANCES OF AN | NCARCERATED PARENT OR
PARENTS, OR PARENT OR PARENTS COURT- ORDERED TO A RESI DENTI AL SUBSTANCE
ABUSE TREATMENT PROGRAM | NCLUDI NG, BUT NOT LIMTED TO, THE PARTI CULAR
CONSTRAI NTS SURROUNDI NG THE PARENT'S ABILITY TO SUBSTANTIALLY AND
CONTI NUOUSLY OR REPEATEDLY MAI NTAI N CONTACT WTH H'S OR HER CHI LD AND TO
PLAN FOR THE FUTURE OF THE CHI LD AS DEFINED IN PARAGRAPH (C) OF THI'S
SUBDI VI SI ON.  Where a court has previously determ ned in accordance with
paragraph (b) of subdivision t hree of section t hree hundr ed
fifty-eight-a of this chapter or section one thousand thirty-nine-b,
subpar agraph (A) of paragraph (i) of subdivision (b) of section one
thousand fifty-two, paragraph (b) of subdivision two of section seven
hundred fifty-four or paragraph (c) of subdivision two of section 352.2
of the famly court act that reasonable efforts to nmake it possible for
the child to return safely to his or her hone are not required, the
agency shall not be required to denonstrate diligent efforts as defined
in this section. In the event that the parent defaults after due notice
of a proceeding to determ ne such neglect, such physical and financia
ability of such parent may be presunmed by the court.

S 3. Subparagraph (i) of paragraph (e) of subdivision 7 of section
384-b of the social services |law, as anmended by chapter 911 of the | aws
of 1983, is anended to read as foll ows:

(i) The parent has failed for a period of six nonths to keep the agen-
cy apprised of his or her |ocation, PROVIDED THAT THE COURT MAY CONSI DER
THE PARTI CULAR DELAYS OR BARRI ERS AN | NCARCERATED PARENT OR PARENTS, OR
A PARENT OR PARENTS COURT-ORDERED TO A RESIDENTI AL SUBSTANCE ABUSE
TREATMENT PROGRAM MAY EXPERI ENCE | N KEEPI NG THE AGENCY APPRISED OF HI'S
OR HER LOCATI ON; or

S 4. Subparagraphs 4 and 5 of paragraph (f) of subdivision 7 of
section 384-b of the social services |aw, as anmended by chapter 911 of
the |l aws of 1983, are anended and a new subparagraph 6 is added to read
as foll ows:

(4) informng the parents at appropriate intervals of the child's
progress, devel opnment and heal th; [and]

(5) meking suitable arrangenents with a correctional facility and
ot her appropriate persons for an incarcerated parent to visit the child
within the correctional facility, if such visiting is in the best inter-
ests of the child. Wien no visitation between <child and incarcerated
parent has been arranged for or permtted by the authorized agency
because such visitation is determ ned not to be in the best interest of
the child, then no permanent negl ect proceedi ng under this subdivision
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shall be initiated on the basis of the lack of such visitation. Such
arrangenents shall include, but shall not be limted to, the transporta-
tion of the <child to the correctional facility, and providing or
suggesting social or rehabilitative services to resolve or correct the
probl enms other than incarceration itself which inpair the incarcerated
parent's ability to maintain contact with the child. Wen the parent is
incarcerated in a correctional facility |ocated outside the state, the
provisions of this subparagraph shall be construed to require that an
aut hori zed agency namke such arrangenments with the correctional facility
only if reasonably feasible and perm ssible in accordance with the | aws
and regul ations applicable to such facility[.]; AND

(6) PROVI DI NG | NFORMATI ON TO AN | NCARCERATED PARENT ABOUT AND REFER-
RALS TO SOCI AL OR REHABI LI TATI VE SERVI CES AVAI LABLE W THI N THE CORREC-
TIONAL FACILITY AND WTHI N THE COWUNI TY AFTER RELEASE TO AID IN THE
DEVELOPMENT OF A MEANI NGFUL RELATI ONSHI P BETWEEN THE PARENT AND CHI LD

S 5. The opening paragraph of subdivision 2 and subdivision 3 of
section 409-e of the social services |aw, as anmended by chapter 437 of
the I aws of 2006, are anended to read as foll ows:

Upon conpletion of any assessnent provided for in subdivision one of
this section, and not later than thirty days after placenment of a child
in foster care pursuant to article three or seven of the famly court
act or not later than thirty days after a child is renoved from his or
her hone, the local social services district shall establish or update
and maintain a famly service plan based on the assessnent required by
subdi vi si on one of this section. The plan shall be prepared in consulta-
tion with the child s parent or guardi an, unless such person is unavail -
able or unwilling to participate, or such participation wuld be harnful
to the child, and wth the child if the child is ten years of age or
ol der, and, where appropriate, with the child' s siblings. Such consulta-
tion shall be done in person, OR WHERE THE PARENT 1S | NCARCERATED OR
RESIDING IN A COURT-ORDERED RESIDENTI AL SUBSTANCE ABUSE TREATMENT
PROGRAM SUCH CONSULTATI ON MAY ALSO BE DONE THROUGH VI DEOCONFERENCE OR
TELECONFERENCE TECHNOLOGY, wunless such a neeting is inpracticable or
woul d be harnful to the child. |F THE PARENT | S | NCARCERATED OR RESI D
ING IN A COURT-ORDERED RESI DENTI AL DRUG TREATMENT FACI LI TY, THE PLAN
SHALL REFLECT THE SPECI AL Cl RCUMSTANCES AND NEEDS OF THE CHI LD AND THE
FAM LY. The plan shall include at |east the foll ow ng:

3. The plan shall be reviewed and revised, in accordance with the
procedures and standards in subdivision two of this section, at |east
within the first ninety days following the date the child was first
consi dered for placenent in foster care, and, if +the <child has been
placed in foster care pursuant to article three or seven of the famly
court act or renoved fromhis or her home, within the first ninety days
followng the date of placenent or renoval. The plan shall be further
reviewed and revised not |ater than one hundred twenty days from this
initial review and at least every six nonths thereafter; provided,
however, that if a sibling or half-sibling of the child has previously
been considered for placenent or renoved fromthe home, the plan shal
be further reviewed and revised on the schedule established for the
famly based on the earliest of those events. Such revisions shall indi-
cate the types, dates and sources of services that have actually been
provi ded and an eval uation of the efficacy of such services, and any
necessary or desirable revisions in goals or planned services. The
review and revision of the plan shall be prepared in consultation wth
the child's parent or guardian, unless such person is unavail able or
unwi Il ling to participate, or such participation would be harnful to the
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child, and wth the child if the child is ten years of age or ol der,
and, where appropriate, with the <child' s siblings. Such consultation
shall be done in person, OR WHERE THE PARENT | S | NCARCERATED OR RESI DI NG
IN A COURT- ORDERED RESI DENTI AL SUBSTANCE ABUSE TREATMENT PROGRAM SUCH
CONSULTATI ON MAY ALSO BE DONE THROUGH VI DECCONFERENCE OR TELECONFERENCE
TECHNOLOGY, unless such a neeting is inpracticable or would be harnfu

to the child.

S 6. This act shall take effect imediately.



