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I ntroduced by Sens. MONTGOMVERY, ADAMS, DI AZ, DUANE, HASSELL- THOVPSON,
KRUEGER, SAMPSON, SCHNEI DERVAN, THOWPSON -- read twice and ordered
printed, and when printed to be commtted to the Conmttee on Children
and Fam lies

AN ACT to anend the social services law, in relation to the defense and
i ndemmi fication of foster parents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Title 1-A of article 6 of the social services lawis
anmended by adding a new section 394 to read as foll ows:

S 394. DEFENSE AND | NDEMNI FI CATI ON OF FOSTER PARENTS. 1. (A) WHERE A
SOCI AL  SERVI CES DI STRICT HAS, OR HAD, THE CARE, CUSTODY OR GUARDI ANSHI P
OF A FOSTER CHI LD, PURSUANT TO SECTI ON THREE HUNDRED El GHTY- FOUR, THREE
HUNDRED EI GHTY- FOUR-A, OR THREE HUNDRED El GHTY- FOUR-B OF TH S ARTI CLE,
OR ARTI CLE THREE, SEVEN OR TEN OF THE FAM LY COURT ACT, THE OFFICE OF
CHI LDREN AND FAM LY SERVI CES SHALL, UPON COWPLI ANCE BY THE FOSTER PARENT
WTH THE PROVISIONS OF SUBDI VI SION THREE OF THI S SECTI ON, PROVI DE FOR
THE LEGAL DEFENSE OF THE FOSTER PARENT AS DEFINED |IN SECTION THREE
HUNDRED SEVENTY-ONE OF THIS ARTICLE, WTH WHOM THE CHILD I S OR WAS
PLACED PURSUANT TO SECTI ON THREE HUNDRED SEVENTY- FOUR OF THI S ARTI CLE I N
ANY CIVIL ACTI ON OR PROCCEEDI NG STATE OR FEDERAL, BROUGHT BY OR ON
BEHALF OF SUCH PRESENT OR FORMER FOSTER CHI LD, OR BY THE PARENT OR GUAR-
DIAN OF SUCH FOSTER CH LD OR FORMER FOSTER CHI LD, FOR ANY CLAI M FOR
PROPERTY DAMAGE OR PERSONAL | NJURY, ARISING QUT OF ANY ALLEGED ACT OR
OM SSION WHI CH OCCURRED OR ALLEGEDLY OCCURRED WHI LE THE FOSTER PARENT
WAS ACTING WTHI N THE SCOPE OF H'S OR HER DUTI ES PURSUANT TO AN AGREE-
MENT BETWEEN THE FOSTER PARENT AND THE SOCI AL SERVI CES DI STRICT OR
ANOTHER AUTHORI ZED AGENCY.

(B) THE FOSTER PARENT SHALL BE ENTI TLED TO BE REPRESENTED BY PRI VATE
COUNSEL OF H'S OR HER CHO CE IN ANY CIVIL ACTI ON OR PROCEEDI NG WHENEVER
THE CHI EF LEGAL OFFI CER OF THE SOCI AL SERVI CES DI STRI CT OR OTHER COUNSEL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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DESI GNATED BY THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES OR THE SOCI AL
SERVI CES DI STRI CT DETERM NES THAT A CONFLI CT OF | NTEREST EXI STS BETWEEN
THE SOCI AL SERVI CES DI STRI CT AND THE FOSTER PARENT, OR WHENEVER A COURT,
UPON APPROPRI ATE MOTI ON OR OTHERW SE BY A SPECI AL PROCEEDI NG DETERM NES
THAT A CONFLI CT OF I NTEREST EXI STS AND THAT THE FOSTER PARENT | S ENTI -
TLED TO BE REPRESENTED BY COUNSEL OF H S OR HER CHO CE; PROVI DED, HOWEV-
ER, THAT THE CH EF LEGAL OFFI CER OR OIHER COUNSEL DESI GNATED BY THE
OFFICE OF CH LDREN AND FAM LY SERVI CES OR THE SOCI AL SERVI CES DI STRI CT
MAY REQUI RE, AS CONDI TI ON TO PAYMENT OF THE FEES AND EXPENSES OF SUCH
REPRESENTATI ON, THAT MORE THAN ONE SUCH FOSTER PARENT BE REPRESENTED BY
THE SAME COUNSEL. ANY DI SPUTE W TH RESPECT TO REPRESENTATI ON OF MJLTI PLE
FOSTER PARENTS BY A SI NGLE COUNSEL SHALL BE RESCOLVED BY THE COURT UPON
MOTI ON OR BY WAY OF A SPECI AL PROCEEDI NG

(©) REASONABLE ATTORNEYS FEES AND LI TI GATI ON EXPENSE SHALL BE PAI D BY
THE OFFICE OF CH LDREN AND FAM LY SERVI CES TO SUCH PRI VATE COUNSEL FROM
TIME TO TI ME DURI NG THE PENDENCY OF THE CIVIL ACTI ON OR PROCEEDI NG UPON
REQUEST OF THE COWMM SSI ONER OF SUCH DI STRI CT. ANY DI SPUTE W TH RESPECT
TO THE AMOUNT OF LI Tl GATI ON EXPENSES OR THE REASONABLENESS OF ATTORNEYS
FEES SHALL BE RESOLVED BY THE COURT UPON MOTI ON OR BY WAY OF A SPECI AL
PROCEEDI NG

(D) WHERE THE FOSTER PARENT DELI VERS PROCESS AND A WRI TTEN REQUEST FOR
A DEFENSE TO A SOCI AL SERVI CES DI STRI CT UNDER SUBDI VI SI ON THREE OF THI S
SECTI ON, THE SOCI AL SERVI CES DI STRI CT SHALL TAKE THE NECESSARY STEPS ON
BEHALF OF THE FOSTER PARENT TO AVO D ENTRY OF A DEFAULT JUDGVENT PENDI NG
RESCLUTI ON OF ANY QUESTI ON PERTAI NI NG TO THE OBLI GATI ON TO PROVI DE FOR A
DEFENSE.

2. (A WHERE A SOCI AL SERVI CES DI STRICT WHI CH HAS, OR HAD, THE CARE,
CUSTCODY OR GUARDI ANSHI P OF A FOSTER CHI LD, PURSUANT TO SECTION THREE
HUNDRED EI GHTY- FOUR, THREE HUNDRED EI GHTY-FOUR-A, OR THREE HUNDRED
El GHTY- FOUR-B OF THI S ARTI CLE, OR ARTICLE THREE, SEVEN OR TEN OF THE
FAM LY COURT ACT, THE OFFICE OF CH LDREN AND FAM LY SERVI CES SHALL
| NDEMNI FY AND SAVE HARMLESS THE FOSTER PARENT OR PARENTS IN THE AMOUNT
OF ANY JUDGMVENT OBTAINED AGAINST THE FOSTER PARENTS AS SUCH TERM | S
DEFI NED | N SECTI ON THREE HUNDRED SEVENTY-ONE OF THI S ARTICLE WTH WHOM
THE CH LD WAS PLACED PURSUANT TO SECTI ON THREE HUNDRED SEVENTY- FOUR OF
TH' S ARTICLE, IN A STATE OR FEDERAL COURT, OR [IN THE AMOUNT OF ANY
SETTLEMENT OF A CLAIM BROUGHT BY OR ON BEHALF OF SUCH PRESENT OR FORMER
FOCSTER CHI LD, NOI' TO EXCEED ONE HUNDRED THOUSAND DOLLARS PER HOUSEHOLD
FOR ONE OCCURRENCE AND NOT TO EXCEED THREE HUNDRED THOUSAND DOLLARS PER
HOUSEHOLD | N ANY ONE CALENDAR YEAR, FOR ANY CLAI M FOR PROPERTY DAMAGE OR
PERSONAL | NJURY, ARISING OQUT OF ANY ALLEGED ACT OR OM SSI ON WH CH
OCCURRED OR ALLEGEDLY OCCURRED WHI LE THE FOSTER PARENT WAS ACTI NG W THI N
THE SCOPE OF H 'S OR HER DUTI ES PURSUANT TO AN AGREEMENT BETWEEN THE
FOSTER PARENT AND THE SOCI AL SERVI CES DI STRI CT OR ANOTHER AUTHORI ZED
AGENCY.

(B) THE DUTY TO | NDEMNI FY AND SAVE HARMLESS PRESCRI BED BY THI S SUBDI -
VI SI ON  SHALL NOT' ARI SE VHERE THE | NJURY OR DAMAGE RESULTED FROM GROSS
NEGLI GENCE, | NTENTI ONAL WRONGDO NG OR RECKLESSNESS ON THE PART OF THE
FOSTER PARENT.

(© NOTHING IN THI'S SUBDI VI SI ON SHALL AUTHORI ZE THE OFFI CE OF CHI LDREN
AND FAM LY SERVICES TO | NDEMNI FY OR SAVE HARMLESS A FOSTER PARENT W TH
RESPECT TO PUNI Tl VE OR EXEMPLARY DANMAGES, FINES OR PENALTI ES.

(D) UPON ENTRY OF A FI NAL JUDGVENT AGAI NST THE FOSTER PARENT, OR UPON
THE SETTLEMENT OF THE CLAIM AND | F NOT | NCONSI STENT W TH THE PROVI SI ONS
OF TH S SECTI ON, THE AMOUNT OF SUCH JUDGMVENT OR SETTLEMENT SHALL BE PAI D
BY THE OFFICE OF CH LDREN AND FAM LY SERVI CES. UPON ENTRY OF A FI NAL
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JUDGMVENT AGAI NST THE FOSTER PARENT, OR UPON THE SETTLEMENT OF THE CLAI M
VHERE THE FOSTER PARENT | S NOT REPRESENTED BY THE CH EF LEGAL OFFI CER OF
THE SOCI AL SERVI CES DI STRI CT OR OTHER COUNSEL DESI GNATED BY THE OFFI CE
OF CH LDREN AND FAMLY SERVICES OR THE SOCI AL SERVI CES DI STRI CT, THE
FOSTER PARENT SHALL SERVE A COPY OF SUCH JUDGMVENT OR SETTLEMENT,
PERSONALLY OR BY CERTI FI ED OR REA STERED MAI L, W TH N THI RTY DAYS OF THE
DATE OF ENTRY OR SETTLEMENT, UPON THE COWM SSI ONER OR CHI EF LEGAL OFFI -
CER OF THE SOCI AL SERVI CES DI STRI CT WHO SHALL FORWARD SUCH DOCUMENTATI ON
TO THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES.

3. THE DUTY TO DEFEND OR | NDEMNI FY AND SAVE HARMLESS PRESCRIBED BY
THIS SECTION SHALL BE CONDI TIONED UPON:. (A) DELIVERY BY THE FOSTER
PARENT TO THE COWM SSI ONER OR CHI EF LEGAL OFFI CER OF THE SOCI AL SERVI CES
DI STRICT OF A WRI TTEN REQUEST TO PROVI DE FOR HI S OR HER DEFENSE TOGETHER
W TH THE ORI G NAL OR A COPY OF ANY SUMVONS, COWVPLAI NT, PROCESS, NOTI CE,
DEMAND OR PLEADI NG W THI N TEN DAYS AFTER HE OR SHE | S SERVED W TH SUCH
DOCUMENT, (B) THE FULL COOPERATI ON OF THE FOSTER PARENT IN THE DEFENSE
OF SUCH ACTION OR PROCEEDING, AND IN THE DEFENSE OF ANY ACTI ON OR
PROCEEDI NG AGAI NST THE SOCI AL SERVI CES DI STRI CT BASED UPON THE SAME ACT
OR OM SSION UNLESS SUCH COOPERATI ON WOULD BE PREJUDI Cl AL TO THE | NTER-
ESTS OF THE FOSTER PARENT I N ANY OTHER ACTI ON OR PROCEEDI NG, AND IN THE
PROSECUTI ON OF ANY APPEAL, AND (C) THE FULL COOPERATI ON OF THE FOSTER
PARENT |IN APPLYING FOR AND OBTAINING ALL |INSURANCE BENEFITS OR
REI MBURSEMENT AVAI LABLE UNDER ANY EXI STI NG POLI CY REGARDI NG THE ACT OR
OM SSI ON.

4. I N THE EVENT OF ANY PAYMENT UNDER THI S SECTI ON, THE OFFI CE OF CHI L-
DREN AND FAM LY SERVI CES SHALL BE SUBROGATED TO ALL OF THE RIGHTS OF
RECOVERY THEREFOR OF THE FOSTER PARENT AGAI NST ANY PERSON OR ORGANI ZA-
TION, AND THE FOSTER PARENT SHALL EXECUTE AND DELIVER | NSTRUVENTS AND
PAPERS AND DO WHATEVER ELSE | S NECESSARY TO SECURE SUCH RI GHTS.

5. ALL PAYMENTS MADE UNDER THE TERVMS OF THI S SECTI ON, WHETHER FOR
| NSURANCE OR OTHERW SE, SHALL BE DEEMED TO BE FOR A PUBLI C PURPCSE AND
SHALL BE AUDI TED AND PAI D I N THE SAME MANNER AS OTHER PUBLI C CHARGES.

6. THE PROVISIONS OF THI S SECTI ON SHALL NOT BE CONSTRUED TO | MPAI R,
ALTER, LIMT OR MODI FY THE RI GHTS AND OBLI GATI ONS OF ANY | NSURER UNDER
ANY POLI CY OF | NSURANCE.

7. THE PROVI SIONS OF THI S SECTI ON SHALL NOT APPLY IN ANY ClVIL ACTION
OR PROCEEDI NG BROUGHT BY OR AT THE REQUEST OF A SCOCI AL SERVI CES DI STRI CT
OR AUTHORI ZED AGENCY AGAI NST A FOSTER PARENT.

S 2. Subdivision (d) of section 17 of the social services law, as
anended by chapter 749 of the laws of 1989, is anmended to read as
fol | ows:

(d) submit an annual report to the governor and the legislature prior
to the fifteenth day of Decenber of each year. Such annual report shall
include the following: the affairs of the departnment and the status of
wel fare prograns in the state with reconmmendati ons for the inprovenent
and devel opnent of welfare prograns; a report on the departnent's fair
hearing system as required by section twenty-two of this article; a
witten evaluation report on the delivery of child welfare services in
the state, as required by subdivision five of section four hundred seven
of this chapter; a report of the operations of the state central regis-
ter of child abuse and naltreatnent and the various local child protec-
tive services, as required by section four hundred twenty-six of this
chapter; a report on the nunber and status and the findings of investi-
gations of deaths of children pursuant to subdivision five of section
twenty of this [chapter] ARTICLE;, a report on the progress of the devel -
oprment and operation of the child care review system as required by



Co~NOoOUIT~hWNE

S. 1272 4

subdivision nine of section four hundred forty-two of this chapter;
commenci ng before Decenber fifteenth, nineteen hundred eighty-four and
termnating on Decenber fifteenth, nineteen hundred eighty-nine, a
progress report on the planning and inplenentation of the teenage
services act as required by the provisions of section four hundred
nine-m of title four-B OF ARTICLE SI X of this chapter; an analysis of
the information contained in the registry of community facilities, as
required by paragraph (b) of subdivision two of section four hundred
sixty-three-a of this chapter; [and] a report on the operation of the
child support enforcenent program as required by chapter six hundred
ei ghty-five of the |laws of nineteen hundred seventy-five; AND A REPORT
ON THE OPERATION OF THE FOSTER PARENT DEFENSE AND | NDEMNI FI CATI ON
PROGRANES;

S 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provided that the
anmendnents to title 1-A of article 6 of the social services |aw nmade by
section one of this act shall not affect the repeal of such title and
shall be deened to be repealed therewith and shall only apply to acts or
om ssions occurring after the effective date of this act; provided,
however, that the comm ssioner of the office of children and famly

services shall, in consultation wth the social services districts,
promul gate regulations prior to the effective date of this act, setting
forth the procedures for filing of clains, including tinme |imts for

such filing and for response by the social services district, the deter-
mnation of the fair market val ue of danaged property, and period for
paynent; and provided further, that such comm ssioner shall, prior to
the effective date of this act, publicize his or her provisions to al
foster parents and to prospective foster parents in the state.



