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STATE OF NEW YORK

1168
2009- 2010 Regul ar Sessi ons
I N SENATE
January 27, 2009

Introduced by Sens. PERKINS, DUANE, KRUEGER -- read tw ce and ordered
printed, and when printed to be commtted to the Commttee on Investi -
gati ons and Governnent Operations

AN ACT to anend the tax law, in relation to creating the office of the
t axpayer advocate

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The tax law is anended by addi ng two new sections 3013 and
3014 to read as foll ows:

S 3013. OFFICE OF THE TAXPAYER ADVOCATE. (A) THERE SHALL BE I N THE
DEPARTMENT AN OFFI CE TO BE KNOWN AS THE "OFFI CE OF THE TAXPAYER ADVO
CATE". SUCH OFFICE SHALL BE UNDER THE SUPERVI SI ON AND DI RECTI ON OF AN
OFFI Cl AL KNOAN AS THE " COWM SSI ONER OF THE OFFI CE OF THE TAXPAYER ADVO
CATE"'. THE COW SSI ONER OF THE OFFI CE OF THE TAXPAYER ADVOCATE SHALL BE
APPQO NTED BY THE GOVERNOR AND SHALL REPORT DI RECTLY TO THE COWM SSI ONER.
THE COWM SSI ONER OF THE OFFI CE OF THE TAXPAYER ADVOCATE SHALL DEVOTE HI S
OR HER ENTIRE TI ME TO THE DUTIES OF SUCH OFFI CE.

(B) NO PERSON SHALL BE APPO NTED AS THE COW SSI ONER OF THE OFFI CE OF
THE TAXPAYER ADVOCATE UNLESS AT THE TI ME OF SUCH PERSON S APPQO NTMENT
SUCH PERSON IS A RESI DENT OF THE STATE AND |S KNOALEDGEABLE ON THE
SUBJECT OF TAXATION AND IS SKILLFUL I N MATTERS PERTAI NI NG THERETO. ONCE
APPO NTED, THE COWM SSI ONER OF THE OFFI CE OF THE TAXPAYER ADVOCATE SHALL
CONTI NUE IN OFFICE UNTIL THE GOVERNOR' S TERM EXPIRES AND UNTIL SUCH
GOVERNOR' S SUCCESSOR HAS BEEN APPO NTED AND HAS QUALI FI ED. THE TERM OF
OFFI CE SHALL BE AT THE PLEASURE OF THE GOVERNOR.

(O INTHE EVENT OF A VACANCY CAUSED BY THE DEATH, RESI GNATI ON,
REMOVAL OR DI SABILITY OF THE COW SSI ONER OF THE OFFI CE OF THE TAXPAYER
ADVOCATE, THE VACANCY SHALL BE FILLED BY THE GOVERNOR

(D) (1) THE OFFI CE OF THE TAXPAYER ADVOCATE SHALL HAVE THE FOLLOW NG
FUNCTI ONS, POWAERS, AND DUTI ES:

(1) TO ASSI ST TAXPAYERS | N RESOLVI NG PROBLEMS W TH THE DEPARTNENT;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(I'l) TO I1DENTIFY AREAS IN WH CH TAXPAYERS HAVE PROBLEMS | N DEALI NGS
W TH THE DEPARTMENT;

(1'1'1) TO PROPOSE SOLUTI ONS, | NCLUDI NG ADM NI STRATI VE CHANGES TO PRAC
TI CES AND PROCEDURES OF THE DEPARTMENT,;

(1'V) TO RECOMVEND LEG SLATI VE ACTI ON AS MAY BE APPROPRI ATE TO RESCLVE
PROBLEMS ENCOUNTERED BY TAXPAYERS;

(V) TO PRESERVE AND PROMOTE THE RI GHTS OF THE TAXPAYER;

(VI') TO PROMOTE OPEN AND DI RECT COMMUNI CATI ONS; AND

(M) TO APPO NT SUCH OFFI CERS AND EMPLOYEES AS I T MAY REQUI RE FOR THE
PERFORMANCE OF | TS DUTI ES.

(2) THE COW SSIONER OF THE OFFICE OF THE TAXPAYER ADVOCATE SHALL
PREPARE AN ANNUAL REPORT AS TO H' S OR HER ACTI VI TI ES. SUCH REPORT SHALL
BE SUBM TTED TO THE GOVERNOR, THE TEMPORARY PRESI DENT OF THE SENATE, THE
SPEAKER OF THE ASSEMBLY, AND THE COWM SS| ONER NO LATER THAN THE THI RTY-
FI RST OF DECEMBER NEXT SUCCEEDI NG THE EFFECTI VE DATE OF THI S SECTI ON AND
EVERY DECEMBER THI RTY- FI RST THEREAFTER. ANY SUCH REPORT SHALL CONTAIN
FULL AND SUBSTANTIVE ANALYSI'S, |N ADDI TI ON TO STATI STI CAL | NFORMATI ON,
AND SHALL

(1) I'DENTIFY THE I NI TI ATI VES THE COW SSIONER OF THE OFFICE OF THE
TAXPAYER ADVOCATE HAS TAKEN ON | MPROVI NG TAXPAYER SERVI CES AND THE
DEPARTMENT" S RESPONSI VENESS;

(1'l') CONTAIN A SUMVARY OF AT LEAST FI FTEEN OF THE MOST SERI QUS PROB-
LEMS ENCOUNTERED BY TAXPAYERS, | NCLUDI NG A DESCRI PTI ON OF THE NATURE OF
SUCH PROBLEMS;

(1'1'l') CONTAIN AN | NVENTORY OF THE | TEMS DESCRI BED | N SUBPARAGRAPHS (1)
AND (I1) OF THI S PARAGRAPH FOR WHICH ACTION HAS BEEN TAKEN AND THE
RESULT OF SUCH ACTIQON, AN [ NVENTORY FOR WH CH ACTI ON REMAINS TO BE
COVPLETED; AND AN | NVENTORY FOR VWHI CH NO ACTI ON HAS BEEN TAKEN, AND THE
REASONS FOR THE | NACTI ON;

(1'V) I DENTIFY ANY TAXPAYER ASSI STANCE ORDER VWHI CH WAS NOT HONORED BY
THE DEPARTMENT I N A TI MELY MANNER AS SPECI FI ED UNDER SUBDI VI SION (A) OF
SECTI ON THREE THOUSAND FOURTEEN OF THI S ARTI CLE;

(V) CONTAIN RECOMVENDATI ONS FOR SUCH ADM NI STRATI VE AND LEG SLATI VE
ACTI ON AS MAY BE APPROPRI ATE TO RESOLVE PROBLEMS ENCOUNTERED BY TAXPAY-
ERS; AND

(M) I NCLUDE SUCH OTHER | NFORVATI ON AS THE COW SSI ONER OF THE OFFI CE
OF THE TAXPAYER ADVOCATE NMAY DEEM ADVI SABLE.

S 3014. TAXPAYER ASSI STANCE ORDERS. (A) THE COW SSI ONER OF THE OFFI CE
OF THE TAXPAYER ADVOCATE MAY, WTH OR W THOUT A FORVMAL REQUEST FROM A
TAXPAYER, |SSUE A TAXPAYER ASS|I STANCE ORDER THAT SUSPENDS OR STAYS AN
ACTI ON OR PROPCSED ACTI ON BY THE DEPARTMENT | F, IN THE DETERM NATI ON OF
SUCH COW SSI ONER, THE TAXPAYER IS SUFFERING OR | S ABOUT TO SUFFER A
SI GNI FI CANT HARDSHI P AS A RESULT OF THE MANNER IN WVHI CH THE DEPARTMENT
ADM NI STERS THE TAX LAWS. A DETERM NATI ON BY SUCH COWM SSI ONER UNDER
TH'S SECTION TO | SSUE OR TO NOT | SSUE A TAXPAYER ASSI STANCE ORDER | S
FI NAL AND CANNOT BE APPEALED TO ANY COURT.

(B) A TAXPAYER ASSI STANCE ORDER MAY REQUI RE THE DEPARTMENT TO RELEASE
PROPERTY OF THE TAXPAYER LEVI ED ON, CEASE ANY ACTION OR REFRAIN FROM
TAKING ANY ACTION TO ENFORCE THE STATE TAX LAWS AGAI NST THE TAXPAYER
UNTIL THE 1SSUE OR I SSUES G VI NG RI SE TO THE ORDER HAVE BEEN RESCOLVED.

(© THE RUNNING OF THE APPLICABLE PERICD OF LIMTATIONS FOR SUCH
DEPARTMENT ACTION SHALL BE SUSPENDED FROM THE DATE OF THE TAXPAYER S
REQUEST FOR A TAXPAYER ASSI STANCE CRDER OR THE DATE THE ORDER | S | SSUED,
VWH CHEVER | S EARLI ER, UNTIL ONE OF THE FOLLOW NG SHALL OCCUR:

(1) THE EXPI RATI ON DATE OF THE ORDER
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(2) I'F AN ORDER IS MODI FI ED, THE EXPI RATI ON DATE OF THE MODI FI CATI ON
ORDER

(3) I'F AN ORDER | S RESCI NDED, THE DATE OF THE RESCI SSI ON ORDER

(D) A TAXPAYER ASSI STANCE ORDER SHALL NOT BE USED TO CONTEST THE
MERI TS OF A TAX LIABILITY OR AS A SUBSTI TUTE FOR | NFORMAL PROTEST PROCE-
DURES OR ADM NI STRATI VE OR JUDI Cl AL PROCEEDI NGS FOR THE REVIEW OF A TAX
ASSESSMENT OR COLLECTI ON ACTI ON OR DENI AL OF REFUND

S 2. Subdivisions 1, 3 and 4 of section 170 of the tax |aw, subdivi-
sions 1 and 3 as anended by chapter 282 of the [aws of 1986 and subdi vi -
sion 4 as anmended by chapter 283 of the laws of 1986, are anended to
read as follows:

1. The existing departnent of taxation and finance and its present
functions are continued. The head of the departnment of taxation and
finance shall be the comm ssioner of taxation and finance who shall have
sole charge of the adm nistration of such departnent except with regard
to the adm nistration of the division of tax appeals which shall be the
sole charge of the tax appeals tribunal authorized by article forty of
this chapter AND THE OFFICE OF THE TAXPAYER ADVOCATE AUTHORI ZED BY
SECTI ONS THREE THOUSAND THI RTEEN AND THREE THOUSAND FOURTEEN OF THI S
CHAPTER. The conmi ssioner of taxation and finance shall be appointed by
t he governor by and with the advice and consent of the senate and shal
hol d of fice as conmm ssioner of taxation and finance until the end of the
term of the governor by whom he was appointed and until his successor
has been appoi nted and has qualifi ed.

3. The comm ssioner of taxation and finance nmay establish such addi-
tional divisions and bureaus as he may deem necessary. He nay appoi nt
t he heads of such divisions and bureaus and fix their duties and he may
consolidate, alter or abolish any divisions or bureaus, except that such
comm ssioner shall have no such authority or power with regard to the
di vi sion of tax appeals AND THE OFFI CE OF THE TAXPAYER ADVOCATE

4. The commi ssioner of taxation and finance nmy appoint and renove
such officers, assistants and other enployees as he nmay deem necessary
for the exercise of the powers and duties of the departnment, all of whom
shall be in the classified civil service unless otherwi se provided by
law; and he may prescribe their duties, and fix their conpensation wth-
in the anounts appropriated therefor. The conm ssioner of taxation and
finance may transfer officers or enployees fromtheir positions to other
positions in the departnment, or abolish or consolidate such positions.
He shall have all powers necessary to performthe duties conferred upon
himregarding the state lottery authorized by article thirty-four of
this chapter. However, the conm ssioner of taxation and finance shal
have no power to appoint or renove any personnel of the division of tax
appeal s OR OF THE OFFI CE OF THE TAXPAYER ADVOCATE nor shall such comm s-
sioner have any power or authority with regard to the operation and
adm ni stration of such division OR OFFI CE includi ng any power or author-
ity over such division's OR OFFICE'S budget. The conm ssioner shal
furnish to the director of the division of the budget the item zed esti -
mates of the financial needs of the division of tax appeals AND THE
OFFI CE OF THE TAXPAYER ADVOCATE prepared by the tax appeals tribunal AND
THE OFFI CE OF THE TAXPAYER ADVOCATE. Such item zed estimates may not be
revised or altered in any manner by the conm ssioner.

S 3. This act shall take effect imedi ately; provided, however, that
section 3014 of the tax |law, as added by section one of this act shal
not take effect until the later of April first next succeeding the date
on which it shall have becone a law, or the latest date on which any
state appropriations relating to the operations of the departnent of
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taxation and finance for the state fiscal year commenci ng on such Apri

first, becones |aw, provided, however, that the conm ssioner of taxation
and finance shall take all steps necessary to pronul gate rul es and regu-
| ati ons necessary to achieve the intent and purposes of this act and to
i mpl enent this act prior to such April first so that such rules and

regul ations shall be effective on the effective date of such section
3014 of the tax |aw, provided, further, that the conm ssioner of taxa-
tion and finance shall notify the legislative bill drafting comm ssion

upon the occurrence of the enactnment of the |egislation provided for in
section one of this act in order that the comm ssion may maintain an
accurate and tinmely effective data base of the official text of the | aws
of the state of New York in furtherance of effectuating the provisions
of section 44 of the legislative |aw and section 70-b of the public
of ficers | aw



