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STATE OF NEW YORK

1119
2009- 2010 Regul ar Sessi ons
I N SENATE
January 26, 2009

Introduced by Sen. MARCELLINO -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Environnental Conser-
vati on

AN ACT to anmend the environnental conservation law, in relation to
restricting the use of certain ethers in certain products

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 37-0101 of the environnental conservation law is
amended by addi ng two new subdivisions 7 and 8 to read as fol |l ows:

7. "COVERED ELECTRONI C DEVI CE'" MEANS A DESKTOP OR PERSONAL COWVPUTER,
COVWPUTER MONI TOR, PORTABLE COMPUTER, CATHODE RAY TUBE BASED TELEVI SI ON
OR A TELEVI SION THAT |I'S NOT CATHODE RAY TUBE BASED.

8. " DECABROMODI PHENYL ETHER' MEANS THE CHEM CAL M XTURE PREDOM NATELY
COWPRI SED OF DECABROMODI PHENYL ETHER, AND | NCLUDI NG ASSCCI ATED POLYBRO
M NATED DI PHENYL ETHER | MPURI TI ES NOT | NTENTI ONALLY ADDED.

S 2. The environmental conservation |aw is amended by addi ng a new
section 37-0112 to read as foll ows:

S 37-0112. RESTRI CTI ON OF DECABROMODI PHENYL ETHER |IN ELECTRONICS AND
TEXTI LES.

1. LEQ SLATIVE | NTENT. THE LEGQ SLATURE FI NDS AND DECLARES ALL OF THE
FOLLON NG PCOLYBROM NATED DI PHENYL ETHERS ( PBDES) HAVE BEEN USED EXTEN-
SIVELY AS FLAME RETARDANTS IN A LARGE NUMBER OF COVWON HOUSEHOLD
PRODUCTS FOR THE PAST THI RTY YEARS. STUDI ES ON ANl MALS SHOW THAT PBDES
CAN | MPACT THE DEVELOPI NG BRAI N, AFFECTI NG BEHAVI OR AND LEARNI NG AFTER
Bl RTH AND | NTO ADULTHOOD, MAKI NG EXPOSURE TO FETUSES AND CHILDREN A
PARTI CULAR CONCERN. LEVELS OF PBDES ARE | NCREASI NG | N PEOPLE, AND I N THE
ENVI RONMVENT, PARTI CULARLY | N NORTH AMERI CA. BECAUSE PECPLE CAN BE
EXPOSED TO THESE CHEM CALS THROUGH HOUSE DUST AND | NDOOR AIR AS WELL AS
THROUGH FOOD, I T IS | MPORTANT TO PHASE OQUT THEI R USE | N COVMON HOUSEHOLD
PRODUCTS, PROVIDED THAT EFFECTIVE FLAME RETARDANTS THAT ARE SAFER AND
TECHNI CALLY FEASI BLE ARE AVAI LABLE AT A REASONABLE COST.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. PROH BITION. EXCEPT AS PROVIDED IN SUBD VISION THREE OF TH'S
SECTIAN, ON AND AFTER JULY FI RST, TWO THOUSAND TEN, A PERSON MAY NOT
MANUFACTURE, PROCESS, OR DI STRIBUTE | N COMVERCE ANY OF THE FOLLOW NG
PRODUCTS | F THEY CONTAI N COMMERCI AL DECABROMODI PHENYL ETHER:

A. COVERED ELECTRONI C DEVI CES;

B. UPHOLSTERED FURNI TURE OR TEXTI LES | NTENDED FOR | NDOOR USE I N A HOVE
OR OTHER RESI DENTI AL OCCUPANCY; OR

C. MATTRESSES AND MATTRESS PADS.

3. EXEMPTION. THE FOLLOW NG PRODUCTS CONTAI NI NG POLYBROM NATED DI PHE-
NYL ETHERS ARE EXEMPT FROM THE PROVISIONS OF SUBDIVISION TWO OF TH' S
SECTI ON:

A, ANY USED TRANSPORTATION VEH CLE W TH COVPONENT PARTS CONTAI NI NG
PCLYBROM NATED DI PHENYL ETHERS;

B. ANY USED TRANSPORTATI ON VEHI CLE PARTS OR NEW TRANSPORTATI ON VEH CLE
PARTS MANUFACTURED BEFORE JANUARY FI RST, TWO THOUSAND TEN;

C. EQUI PMENT USED PRI MARILY FOR M LI TARY OR FEDERALLY FUNDED SPACE
PROGRAM APPLI CATI ONS. THI S EXEMPTI ON DCES NOT COVER CONSUMER- BASED GOCDS
W TH BROAD APPLI CABI LI TY;

D. ANY USED PRODUCT SCOLD OR DI STRIBUTED BY A BUSI NESS, CHARITY, OR
PRI VATE PARTY; AND

E. MEDI CAL DEVI CES.

4. RETAI LERS | N POSSESSI ON. I N-STATE RETAILERS |IN POSSESSI ON OF
PRODUCTS ON JULY FI RST, TWO THOUSAND TEN, THAT ARE BANNED FOR SALE UNDER
SUBDI VI SI ON TWO OF THI S SECTI ON MAY EXHAUST THEI R STOCK THROUGH SALES TO
THE PUBLIC. NOTHING IN TH S SECTION SHALL RESTRICT THE ABILITY OF A
MANUFACTURER, | MPORTER, OR DI STRIBUTOR FROM TRANSPORTI NG  PRODUCTS
CONTAI NI NG POLYBROM NATED DI PHENYL ETHERS THROUGHOUT THE STATE, OR STOR-
I NG SUCH PRODUCTS | N THE STATE FOR LATER DI STRI BUTI ON QUTSI DE THE STATE.

5. ONGO NG REVI EW OF AVAI LABI LI TY OF ALTERNATI VES TO DECABROMODI PHENYL
ETHER AT LEAST EVERY TWO YEARS, THE COWM SSI ONER AND THE COWM SSI ONER
OF HEALTH SHALL REVIEW USES OF COMVERCI AL DECABROMODI PHENYL ETHER,
AVAI LABI LI TY OF TECHNI CALLY FEASI BLE ALTERNATI VES, AND ANY NEW EVI DENCE
REGARDI NG THE POTENTI AL HARM TO PUBLI C HEALTH AND THE ENVI RONVENT POSED
BY COMMVERCI AL DECABROMODI PHENYL ETHER. ~ SUCH COWM SSI ONERS SHALL MAKE
RECOMVENDATI ONS TO THE LEG SLATURE ON ADDI TI ONAL BANS AND RESTRI CTI ONS
TO REDUCE AND PHASE OUT THE MANUFACTURE, SALE, OR DI STRI BUTI ON OF
NONCOVBUSTI BLE PRODUCTS CONTAI NI NG COMVERCI AL DECABROMODI PHENYL  ETHER.
THE COW SSI ONERS SHALL REPORT THEI R FI NDI NGS AND RECOMMENDATI ONS TO THE
APPROPRI ATE COW TTEES OF THE LEG SLATURE NO LATER THAN JANUARY FI RST,
TWO THOUSAND ELEVEN, AND EVERY TWO YEARS AFTER SUCH DATE.

A. THE COW SSI ONER | S AUTHORI ZED TO PARTICIPATE IN A REG ONAL OR
NATI ONAL MULTI STATE CLEARI NGHOUSE TO ASSI ST | N CARRYI NG OQUT THE REQUI RE-
MENTS OF TH' S SECTION. THE CLEARI NGHOUSE |S AUTHORI ZED TO MAI NTAIN
I NFORVATI ON ON BEHALF OF NEW YORK, | NCLUDI NG BUT NOT LIMTED TO

(1) A LIST OF ALL PRODUCTS CONTAI NI NG POLYBROM NATED DI PHENYL ETHERS;
AND

(2) | NFORVATI ON ON ALL EXEMPTI ONS GRANTED BY THE STATE.

B. BY JULY FIRST, TWDO THOUSAND TEN, THE COWM SSI ONER OF THE OFFI CE OF
GENERAL SERVI CES SHALL G VE PRIORITY AND PREFERENCE TO THE PURCHASE OF
EQUI PMENT, SUPPLI ES, AND OTHER PRODUCTS THAT DO NOT CONTAI N DECABROMODI -
PHENYL ETHERS.

6. ADDI Tl ONAL EXEMPTI ONS. | N ADDI TI ON TO THE SPECI FI C EXEMPTI ONS UNDER
SUBDI VI SION THREE OF TH' S SECTI ON, A MANUFACTURER OR USER OF A PRODUCT
PROHI Bl TED FROM MANUFACTURE, SALE, OR DI STRI BUTI ON UNDER SUCH SUBDI VI -
SION MAY APPLY FOR AN EXEMPTI ON FOR A SPECI FI C USE OF COVMERCI AL DECA-
BROMODI PHENYL ETHER BY FILING A WRI TTEN PETI TION WTH THE COWM SSI ONER.
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THE COW SSIONER MAY GRANT AN EXEMPTI ON FOR A TERM NOT TO EXCEED TWO
YEARS. THE EXEMPTI ON SHALL BE RENEWABLE UPON WRI TTEN APPLI CATION | F THE
SPECI FI C USE OF COWMVERCI AL DECABROMODI PHENYL ETHER CONTI NUES TO MEET THE
CRITERFA OF TH'S SECTION AND THE MANUFACTURER OR OTHER PERSONS COWPLY
W TH THE CONDI TIONS OF I TS ORI G NAL APPROVAL. THE COWM SSI ONER MAY GRANT
AN EXEMPTI ON FOR A SPECI FI C USE OF COMVERCI AL DECABROMODI PHENYL ETHER,
WTH OR W THOUT CONDI TI ONS, UPON FI NDI NG THAT THE APPLI CANT HAS DEMON-
STRATED:

A. A TECHNI CALLY FEASI BLE ALTERNATI VE | S NOT AVAI LABLE AT REASONABLE
COST; OR

B. THE POTENTI AL HARM TO PUBLI C HEALTH AND THE ENVI RONMVENT DI RECTLY
POSED BY A TECHNI CALLY FEASI BLE AND AVAI LABLE ALTERNATIVE 1S GREATER
THAN THE POTENTI AL HARM POSED BY COMVERCI AL DECABROMODI PHENYL ETHER.

7. LABELI NG AND PCSI TI VE RECOGNI TI ON. THE COWM SSI ONER MAY ESTABLI SH A
"PBDE- FREE" PRODUCT LABELING PROGRAM FOR PRODUCTS THAT DO NOT CONTAIN
POLYBROM NATED DI PHENYL ETHERS. THE COWM SSI ONER MAY ESTABLI SH PARTNER-
SHPS WTH MANUFACTURERS OF POLYBROM NATED DI PHENYL ETHERS TO ENHANCE
THE MARKET FOR PRODUCTS THAT DO NOT CONTAIN POLYBROM NATED DI PHENYL
ETHERS AND REDUCE THE USE OF POLYBROM NATED DI PHENYL ETHERS | N PRODUCTS.
THE COW SSI ONER MAY DEVELOP AN AWARDS PROGRAM TO RECOGNI ZE THE ACCOW
PLI SHVENTS OF MANUFACTURERS WHO EXCEED THE REQUI REMENTS OF THI'S SECTI ON
AND WHO EXCEL AT REDUCING OR ELIM NATI NG DECABROMODI PHENYL ETHER | N
PRODUCTS AND THE ENVI RONMENT.

8. FEES FOR EXEMPTI ON APPLI CANTS. THE COWM SSI ONER SHALL ESTABLI SH AN
APPLI CATI ON FEE FOR AN EXEMPTI ON UNDER THI S SECTI ON. FEES SHALL BE USED
TO | MPLEMENT AND ENFORCE THE PROVI SI ONS OF THI' S SECTI ON.

9. PENALTIES. A MANUFACTURER WHO VI OLATES THI' S SECTION | S SUBJECT TO A
ClVIL PENALTY NOT TO EXCEED ONE THOUSAND DOLLARS FOR EACH VIOLATION IN
THE CASE OF A FIRST OFFENSE. A MANUFACTURER | S SUBJECT TO A ClI VI L PENAL-
TY NOT TO EXCEED FI VE THOUSAND DOLLARS FOR EACH REPEAT OFFENSE. PENAL-
TIES COLLECTED UNDER THI S SECTI ON SHALL BE USED BY THE COW SSIONER TO
| MPLEMENT AND ENFORCE THI S SECTI ON.

S 3. This act shall take effect July 1, 2010.



