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STATE OF NEW YORK

1020
2009- 2010 Regul ar Sessi ons
I N SENATE
January 22, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the crimnal procedure law and the penal law, in
relation to defining a second hom cide offender and increasing the
penal ti es upon conviction of any of certain homcide offenses after
having previously been subject to a predicate conviction of any of
such hom ci de of f enses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The <crimnal procedure law is amended by adding a new
section 400.17 to read as foll ows:

S 400. 17 PROCEDURE FOR DETERM NI NG WHETHER DEFENDANT IS A SECOND HOM -
Cl DE OFFENDER.

1. APPLI CABI LI TY. THE PROVI SI ONS OF THI S SECTI ON GOVERN THE PROCE-
DURE THAT MUST BE FOLLOWED I N ANY CASE WHERE | T APPEARS THAT A DEFENDANT
VHO STANDS CONVI CTED OF MURDER | N THE FI RST DEGREE AS DEFI NED | N SECTI ON
125.27 OF THE PENAL LAW MJURDER IN THE SECOND DEGREE AS DEFINED IN
SECTI ON 125.25 OF SUCH LAW MANSLAUGHTER I N THE FI RST DEGREE AS DEFI NED
I N SECTI ON 125.20 OF SUCH LAW OR MANSLAUGHTER I N THE SECOND DEGREE AS
DEFINED | N SECTION 125.15 OF SUCH LAW HAS PREVI QUSLY BEEN SUBJECTED TO
A PREDI CATE HOM CI DE CONVI CTI ON AS DEFI NED I N SUBDI VI SI ON TWO OF SECTI ON
70.09 OF THE PENAL LAW AND MAY BE A SECOND HOM Cl DE OFFENDER.

2. STATEMENT TO BE FILED. WHEN | NFORMVATI ON AVAI LABLE TO THE COURT OR
TO THE PEOPLE PRI OR TO SENTENCI NG FOR THE CRIMES OF MJRDER IN THE FI RST
DEGREE AS DEFINED |IN SECTION 125.27 OF THE PENAL LAW MJRDER I N THE
SECOND DEGREE AS DEFI NED I N SECTI ON 125.25 OF SUCH LAW MANSLAUGHTER I N
THE FIRST DEGREE AS DEFINED IN SECTION 125.20 OF SUCH LAW OR
MANSLAUGHTER | N THE SECOND DEGREE AS DEFI NED I N SECTION 125.15 OF SUCH
LAW | NDI CATES THAT THE DEFENDANT MAY HAVE PREVI QUSLY BEEN SUBJECTED TO
A PREDI CATE HOM CI DE CONVI CTI ON, A STATEMENT MUST BE FI LED BY THE PROSE-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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CUTOR BEFORE SENTENCE IS | MPCSED SETTI NG FORTH THE DATE AND PLACE OF
EACH ALLEGED PREDI CATE HOM Cl DE CONVI CTI ON.

3. PRELI M NARY EXAM NATI ON. THE DEFENDANT MUST BE G VEN A COPY OF
SUCH STATEMENT AND THE COURT MJST ASK H M WHETHER HE W SHES TO CONTRO
VERT ANY ALLEGATI ON MADE THEREIN. | F THE DEFENDANT W SHES TO CONTROVERT
ANY ALLEGATION I N THE STATEMENT, HE MJST SPECI FY THE PARTI CULAR ALLEGA-
TI ON OR ALLEGATI ONS HE W SHES TO CONTROVERT. UNCONTROVERTED ALLEGATI ONS
I N THE STATEMENT SHALL BE DEEMED TO HAVE BEEN ADM TTED BY THE DEFENDANT.

4. CASES WHERE FURTHER HEARI NG | S NOT REQUI RED. WHERE THE UNCONTRO
VERTED ALLEGATI ONS IN THE STATEMENT ARE SUFFI Cl ENT TO SUPPORT A FI NDI NG
THAT THE DEFENDANT HAS BEEN SUBJECTED TO A PREDI CATE HOM Cl DE CONVI CTI ON
THE COURT MUST ENTER SUCH FI NDI NG

5. CASES WHERE FURTHER HEARI NG | S REQUI RED. VHERE THE DEFENDANT
CONTROVERTS AN ALLEGATI ON I N THE STATEMENT AND THE UNCONTROVERTED ALLE-
GATI ONS | N SUCH STATEMENT ARE NOT SUFFI Cl ENT TO SUPPORT A FI NDI NG THAT
THE DEFENDANT HAS BEEN SUBJECTED TO A PREDI CATE HOM Cl DE CONVI CTI ON THE
COURT MUST PROCEED TO HOLD A HEARI NG

6. TIME FOR HEARING | N ANY CASE WHERE A COPY OF THE STATEMENT WAS
NOT RECEI VED BY THE DEFENDANT AT LEAST TWO DAYS PRI OR TO THE PRELI M NARY
EXAM NATI ON, THE COURT MJUST UPON REQUEST OF THE DEFENDANT GRANT AN
ADJOURNMENT OF AT LEAST TWO DAYS BEFORE PROCEEDI NG W TH THE HEARI NG

7. MANNER OF CONDUCTI NG HEARI NG

(A) A HEARI NG PURSUANT TO THI S SECTI ON MJUST BE BEFORE THE COURT W TH
OUT A JURY. THE BURDEN OF PROCF | S UPON THE PEOPLE AND A FI NDI NG THAT
THE DEFENDANT HAS BEEN SUBJECTED TO A PREDI CATE HOM Cl DE CONVI CTI ON MUST
BE BASED UPON PROOF BEYOND A REASONABLE DOUBT BY EVI DENCE ADM SSI BLE
UNDER THE RULES APPLI CABLE TO A TRIAL OF THE | SSUE OF GUILT.

(B) A PREVIOUS CONVICTION IN THIS OR ANY OTHER JURI SDI CTI ON WHI CH WAS
OBTAI NED I N VI OLATI ON OF THE RI GHTS OF THE DEFENDANT UNDER THE APPLI CA-
BLE PROVISIONS OF THE CONSTITUTION OF THE UNI TED STATES MUST NOT BE
COUNTED | N DETERM NI NG WHETHER THE DEFENDANT HAS BEEN SUBJECTED TO A
PREDI CATE HOM CI DE  CONVI CTI ON. THE DEFENDANT MAY, AT ANY TI ME DURI NG
THE COURSE OF THE HEARI NG HEREUNDER CONTROVERT AN ALLEGATION W TH
RESPECT TO SUCH CONVICTION |IN THE STATEMENT ON THE GROUNDS THAT THE
CONVI CTI ON WAS UNCONSTI TUTI ONALLY OBTAI NED. FAI LURE TO CHALLENGE THE
PREVI QUS CONVICTION | N THE MANNER PROVI DED IN THI' S SUBDI VI SI ON CONSTI -
TUTES A WAI VER ON THE PART OF THE DEFENDANT OF ANY ALLEGATION OF
UNCONSTI TUTI ONALI TY UNLESS GOOD CAUSE BE SHOWN FOR SUCH FAI LURE TO MAKE
TI MELY CHALLENGE.

(© AT THE CONCLUSI ON OF THE HEARI NG THE COURT MUST MAKE A FI NDI NG AS
TO WHETHER OR NOT THE DEFENDANT HAS BEEN SUBJECTED TO A PREDI CATE HOM -
Cl DE CONVI CTI ON.

8. SUBSEQUENT USE OF PREDI CATE HOM Cl DE CONVI CTI ON FI NDI NG.  WHERE A
FI NDI NG HAS BEEN ENTERED PURSUANT TO THI S SECTI ON, SUCH FI NDI NG SHALL BE
Bl NDI NG UPON THAT DEFENDANT | N ANY FUTURE PROCEEDI NG | N WHI CH THE | SSUE
MAY ARI SE.

S 2. The crimnal procedure |aw is anmended by addi ng a new section
400. 18 to read as foll ows:

S 400. 18 PROCEDURE FOR DETERM NI NG WHETHER DEFENDANT SHOULD BE SENTENCED
AS A SECOND HOM ClI DE OFFENDER.

1. APPLICABILITY. THE PROVISIONS OF TH S SECTI ON GOVERN THE PROCCE-
DURE THAT MUST BE FOLLOWED | N ORDER TO | MPOSE THE SECOND HOM Cl DE OFFEN-
DER SENTENCE AUTHORI ZED BY SUBDI VI SI ON THREE OF SECTI ON 70.09 OF THE
PENAL LAW SUCH SENTENCE MAY NOT BE | MPOSED UNLESS, BASED UPON EVI DENCE
IN THE RECORD OF A HEARI NG HELD PURSUANT TO THI S SECTI ON, THE COURT (A)
HAS FOUND THAT THE DEFENDANT IS A SECOND HOM Cl DE OFFENDER AS DEFI NED I N
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SUBDI VISION ONE OF SECTION 70.09 OF THE PENAL LAW AND (B) IS OF THE
OPI Nl ON THAT THE HI STORY AND CHARACTER OF THE DEFENDANT AND THE NATURE
AND CI RCUMSTANCES OF HI' S CRIM NAL CONDUCT ARE SUCH THAT EXTENDED | NCAR-
CERATION IN ADD TION TO LIFETIME SUPERVISION OF THE DEFENDANT ARE
WARRANTED TO BEST SERVE THE PUBLI C | NTEREST.

2. AUTHORI ZATI ON FOR HEARI NG VWHEN | NFORVATI ON AVAI LABLE TO THE
COURT PRI OR TO SENTENCI NG | NDI CATES THAT THE DEFENDANT IS A SECOND HOM -
CIDE OFFENDER, AND VWHEN, IN THE OPINION OF THE COURT, THE AVAI LABLE
| NFORVATI ON SHOANB THAT A SECOND HOM Cl DE  OFFENDER SENTENCE MAY BE
WARRANTED, THE COURT MAY ORDER A HEARI NG TO DETERM NE (A) WHETHER THE
DEFENDANT IS I N FACT A SECOND HOM Cl DE OFFENDER, AND (B) IF SO  WHETHER
A SECOND HOM Cl DE OFFENDER SENTENCE SHOULD BE | MPCSED.

3. ORDER DI RECTI NG A HEARI NG. AN ORDER DI RECTI NG A HEARI NG TO DETER-
M NE WHETHER THE DEFENDANT SHOULD BE SENTENCED AS A SECOND HOM Cl DE
OFFENDER MUST BE FI LED WTH THE CLERK OF THE COURT AND MJST SPECIFY A
DATE FOR THE HEARI NG NOT LESS THAN TVENTY DAYS FROM THE DATE THE ORDER
IS FILED. THE COURT MUST ANNEX TO AND FILE WTH THE ORDER A STATEMENT
SETTI NG FORTH THE FOLLOW NG

(A) THE DATES AND PLACES OF THE PREVI QUS CONVI CTI ONS WHI CH RENDER THE
DEFENDANT A SECOND HOM Cl DE OFFENDER AS DEFI NED | N SUBDI VI SI ON ONE OF
SECTI ON 70. 09 OF THE PENAL LAW AND

(B) THE FACTORS I N THE DEFENDANT'S BACKGROUND AND PRIOR CRIM NAL
CONDUCT WH CH THE COURT DEEMS RELEVANT FOR THE PURPOSE OF SENTENCI NG THE
DEFENDANT AS A SECOND HOM Cl DE OFFENDER.

4. NOTI CE OF HEARI NG  UPON RECEI PT OF THE ORDER AND STATEMENT OF THE
COURT, THE CLERK OF THE COURT MJST SEND A NOTI CE OF HEARI NG TO THE
DEFENDANT, HI S COUNSEL AND THE DI STRI CT ATTORNEY. SUCH NOTICE MJST
SPECI FY THE TI ME AND PLACE OF THE HEARI NG AND THE FACT THAT THE PURPOSE
OF THE HEARING | S TO DETERM NE WHETHER OR NOT THE DEFENDANT SHOULD BE
SENTENCED AS A SECOND HOM Cl DE OFFENDER. EACH NOTI CE REQUI RED TO BE
SENT HEREUNDER MJUST BE ACCOVPANI ED BY A COPY OF THE STATEMENT OF THE

COURT.
5. BURDEN AND STANDARD OF PROOF; EVI DENCE. UPON ANY HEARI NG HELD
PURSUANT TO THI S SECTI ON THE BURDEN OF PROOF | S UPON THE PEOPLE. A

FI NDI NG THAT THE DEFENDANT IS A SECOND HOM Cl DE OFFENDER, AS DEFI NED I N
SUBDI VI SI ON ONE OF SECTION 70.09 OF THE PENAL LAW MJST BE BASED UPON
PROOF BEYOND A REASONABLE DOUBT BY EVI DENCE ADM SSI BLE UNDER THE RULES
APPLI CABLE TO THE TRIAL OF THE | SSUE OF GUILT. MATTERS PERTAINING TO
THE DEFENDANT' S HI STORY AND CHARACTER AND THE NATURE AND Cl RCUMSTANCES
OF HS CRIM NAL CONDUCT MAY BE ESTABLI SHED BY ANY RELEVANT EVI DENCE, NOT
LEGALLY PRI VI LEGED, REGARDLESS OF ADM SSI BI LI TY UNDER THE EXCLUSI ONARY
RULES OF EVIDENCE, AND THE STANDARD OF PROOF W TH RESPECT TO SUCH
MATTERS SHALL BE A PREPONDERANCE OF THE EVI DENCE.

6. CONSTI TUTI ONALI TY OF PRI OR CONVI CTI ONS. A PREDI CATE HOM Cl DE
CONVI CTION  AS DEFINED I N SUBDI VI SI ON TWO OF SECTI ON 70. 09 OF THE PENAL
LAW VH CH WAS OBTAINED IN VIOLATION O THE RIGHATS OF THE DEFENDANT
UNDER THE APPLI CABLE PROVI SI ONS OF THE CONSTI TUTI ON OF THE UNI TED STATES
MAY NOTI BE COUNTED I N DETERM NI NG WHETHER THE DEFENDANT IS A SECOND
HOM Cl DE OFFENDER. THE DEFENDANT MAY, AT ANY Tl ME DURI NG THE COURSE OF
THE HEARI NG HEREUNDER CONTROVERT AN ALLEGATI ON W TH RESPECT TO SUCH
CONVI CTION I N THE STATEMENT OF THE COURT ON THE GROUNDS THAT THE
CONVI CTI ON WAS  UNCONSTI TUTI ONALLY OBTAI NED. FAI LURE TO CHALLENGE THE
PREVI QUS CONVI CTI ON | N THE MANNER PROVI DED IN THI S SUBDI VI S| ON  CONSTI -
TUTES A WAIVER ON THE PART OF THE DEFENDANT OF ANY ALLEGATI ON OF
UNCONSTI TUTI ONALI TY UNLESS GOOD CAUSE BE SHOM FOR SUCH FAI LURE TO MAKE
TI MELY CHALLENGE.
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7. PRELI M NARY EXAM NATI ON. VWHEN THE DEFENDANT APPEARS FOR THE HEAR-
ING THE COURT MUST ASK H M WHETHER HE W SHES TO CONTROVERT ANY ALLEGA-
TI ON MADE | N THE STATEMENT PREPARED BY THE COURT, AND WHETHER HE W SHES
TO PRESENT EVIDENCE ON THE |SSUE OF WHETHER HE | S A SECOND HOM Cl DE
OFFENDER OR ON THE QUESTI ON OF HI S BACKGROUND AND CRI M NAL CONDUCT. IF
THE DEFENDANT W SHES TO CONTROVERT ANY ALLEGATION IN THE STATEMENT OF
THE COURT, HE MJST SPECI FY THE PARTI CULAR ALLEGATI ON OR ALLEGATI ONS HE
W SHES TO CONTROVERT. IF HE WSHES TO PRESENT EVIDENCE IN H'S OMW
BEHALF, HE MJUST SPECIFY THE NATURE OF SUCH EVI DENCE. UNCONTROVERTED
ALLEGATI ONS | N THE STATEMENT OF THE COURT ARE DEEMED EVIDENCE IN THE
RECORD.

8. CASES WHERE FURTHER HEARI NG IS NOT REQUI RED. WHERE THE UNCONTRO-
VERTED ALLEGATIONS | N THE STATEMENT OF THE COURT ARE SUFFICIENT TO
SUPPORT A FINDI NG THAT THE DEFENDANT | S A SECOND HOM Cl DE OFFENDER AND
THE COURT | S SATI SFI ED THAT (A) THE UNCONTROVERTED ALLEGATIONS W TH
RESPECT TO THE DEFENDANT' S BACKGROUND AND THE NATURE OF HH'S PRIOR CRI M -
NAL CONDUCT WARRANT SENTENCI NG THE DEFENDANT AS A SECOND HOM Cl DE OFFEN-
DER, AND (B) THE DEFENDANT ElI THER HAS NO RELEVANT EVI DENCE TO PRESENT OR
THE FACTS WHI CH COULD BE ESTABLI SHED THROUGH THE EVI DENCE OFFERED BY THE
DEFENDANT WOULD NOT AFFECT THE COURT'S DECI SI ON, THE COURT MAY ENTER A
FI NDI NG THAT THE DEFENDANT IS A SECOND HOM Cl DE OFFENDER AND SENTENCE
HM IN ACCORDANCE W TH THE PROVI SI ONS OF SUBDI VI SI ON THREE OF SECTI ON
70.09 OF THE PENAL LAW

9. CASES WHERE FURTHER HEARI NG | S REQUI RED. VHERE THE DEFENDANT
CONTROVERTS AN ALLEGATION I N THE STATEMENT OF THE COURT AND THE UNCON-
TROVERTED ALLEGATI ONS | N SUCH STATEMENT ARE NOT SUFFI Cl ENT TO SUPPORT A
FI NDI NG THAT THE DEFENDANT IS A SECOND HOM Cl DE OFFENDER AS DEFI NED I N
SUBDI VI SI ON ONE OF SECTI ON 70.09 OF THE PENAL LAW OR WHERE THE UNCON-
TROVERTED ALLEGATIONS W TH RESPECT TO THE DEFENDANT' S HI STORY AND THE
NATURE OF HI S PRI OR CRI M NAL CONDUCT DO NOT WARRANT SENTENCI NG HHM AS A
SECOND HOM Cl DE OFFENDER, OR VWHERE THE DEFENDANT HAS OFFERED TO PRESENT
EVI DENCE TO ESTABLI SH FACTS THAT WOULD AFFECT THE COURT'S DECI SION ON
THE QUESTION OF VWHETHER A SECOND HOM ClDE OFFENDER SENTENCE 1S
WARRANTED, THE COURT MAY FI X A DATE FOR A FURTHER HEARI NG SUCH HEARI NG
SHALL BE BEFORE THE COURT W THOUT A JURY AND ElI THER PARTY MAY | NTRODUCE
EVIDENCE WTH RESPECT TO THE CONTROVERTED ALLEGATI ONS OR ANY OTHER
MATTER RELEVANT TO THE | SSUE OF WHETHER OR NOT THE DEFENDANT SHOULD BE
SENTENCED AS A SECOND HOM Cl DE OFFENDER. AT THE CONCLUSI ON OF THE HEAR-
NG THE COURT MUST MAKE A FI NDI NG AS TO WVHETHER OR NOT THE DEFENDANT | S
A SECOND HOM Cl DE OFFENDER AND, UPON A FINDING THAT HE |S SUCH  MJST
THEN MAKE SUCH FI NDI NGS OF FACT AS | T DEEMS RELEVANT TO THE QUESTI ON OF
VWHETHER A SECOND HOM Cl DE OFFENDER SENTENCE | S WARRANTED. | F THE COURT
BOTH FINDS THAT THE DEFENDANT IS A SECOND HOM Cl DE OFFENDER AND | S OF
THE OPI NI ON THAT A SECOND HOM Cl DE OFFENDER SENTENCE |S WARRANTED, |IT
MAY SENTENCE THE DEFENDANT | N ACCORDANCE W TH THE PROVI SI ONS OF SUBDI VI -
SI ON THREE OF SECTION 70.09 OF THE PENAL LAW

10. TERM NATI ON  OF HEARI NG AT ANY TI ME DURI NG THE PENDENCY OF A
HEARI NG PURSUANT TO THI S SECTION, THE COURT NMAY, IN |ITS DI SCRETION,
TERM NATE THE HEARI NG W THOUT MAKI NG ANY FI NDI NG | N SUCH CASE, UNLESS
THE COURT RECOMMVENCES THE PROCEEDI NGS AND MAKES THE NECESSARY FI NDI NGS,
THE DEFENDANT MAY NOT BE SENTENCED AS A SECOND HOM ClI DE OFFENDER.

S 3. Section 400.22 of the crimnal procedure law is anended to read
as foll ows:

S 400. 22 Evidence of inprisonnent.

The certificate of the conm ssioner of [correction] CORRECTI ONAL

SERVICES or of the warden or other chief officer of any prison, or of
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t he superintendent or other chief officer of any penitentiary under the
seal of his office containing nane of person, a statement of the court
in which conviction was had, the date and termof sentence, |ength of
time inprisoned, and date of discharge fromprison or penitentiary,
shall be prinma facie evidence of the inprisonnent and di scharge of any
person under the conviction stated and set forth in such certificate for
t he purposes of any proceedi ng under section 400.17 OR 400. 20.

S 4. The penal |aw is anmended by addi ng a new section 70.09 to read
as foll ows:

S 70. 09 SENTENCE OF | MPRI SONMVENT FOR A SECOND HOM Cl DE OFFENDER.

1. DEFINITION OF A SECOND HOM Cl DE OFFENDER. A SECOND HOM Cl DE OFFEN-
DER IS A PERSON WHO STANDS CONVICTED OF ANY OFFENSE DEFI NED UNDER
SECTI ON 125. 27, 125.25, 125.20 OR 125.15 OF THHS CHAPTER AFTER HAVI NG
PREVI QUSLY BEEN SUBJECT TO A PREDI CATE HOM Cl DE CONVI CTI ON.

2. PREDICATE HOM CIDE CONVICTION. FOR THE PURPOSES OF DETERM NI NG
VHETHER A PRIOR CONVICTION IS A PRED CATE HOM CIDE CONVICTION THE
CONVICTION MUST HAVE BEEN IN THIS STATE OF A FELONY AS DEFINED IN
SECTI ON 125. 27, 125.25, 125.20 OR 125.15 OF TH S CHAPTER

3. AUTHORI ZED SENTENCE. WHEN THE COURT HAS FOUND, PURSUANT TO THE
PROVISIONS OF THE CRIM NAL PROCEDURE LAW THAT A PERSON IS A SECOND
HOM Cl DE OFFENDER THE COURT MUST | MPOCSE AN | NDETERM NATE SENTENCE OF
| MPRI SONMENT.  THE MAXI MUM TERM OF SUCH SENTENCE MUST BE LI FE | MPRI SO\
MENT AND THE M NI MUM PERI OD OF | MPRI SONVENT UNDER SUCH SENTENCE MUST BE
CONSECUTI VE TO ANY OTHER SENTENCE | MPOSED BY LAW AND SHALL BE FI XED BY
THE COURT | N ACCORDANCE W TH SUBDI VI SION FOUR OF THI' S SECTI ON.

4. M N MU PERI OD OF | MPRI SONMENT. THE M NI MUM PERI OD OF | MPRI SONVENT
UNDER AN | NDETERM NATE SENTENCE FOR A SECOND HOM Cl DE OFFENDER MUST BE
FI XED BY THE COURT AS FOLLOWE:

(A) FOR A CLASS A-| FELONY, THE TERM MJUST BE AT LEAST THI RTY YEARS AND
MUST NOT EXCEED FI FTY YEARS;

(B) FOR A CLASS B FELONY, THE TERM MUST BE AT LEAST FI FTEEN YEARS AND
MUST NOT EXCEED THI RTY YEARS;

(©) FOR A CLASS C FELONY, THE TERM MUST BE AT LEAST TEN YEARS AND MUST
NOT EXCEED TWVENTY YEARS.

S 5. This act shall take effect on the first of Novenber next
succeedi ng the date on which it shall have becone a |l aw and shall apply
to offenses commtted on or after such date.



