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STATE OF NEW YORK

9982
I N ASSEMBLY
February 23, 2010

Introduced by M of A ABBATE -- read once and referred to the Commttee
on Governnental Enpl oyees

AN ACT to anend the civil service law, in relation to arbitration proce-
dures for violation of the fair enpl oynent act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (e) of subdivision 2 of section 210 of the civil
service | aw, as anended by chapter 254 of the laws of 1983, is anended
to read as foll ows:

(e) Notice. The chief executive officer shall forthwith notify each
enpl oyee AND THE RECOGNI ZED OR CERTI FI ED EMPLOYEE ORGANI ZATION that he
OR SHE has [been] found SUCH A VI OLATION to have BEEN committed [such
violation], the date or dates thereof and of his OR HER right to object
to such determ nation pursuant to paragraph [(g)] (F) of this subdivi-
sion; he OR SHE shall also notify the chief fiscal officer of the nanes
of all such enployees and of the total nunber of days, or part thereof,
on which it has been determ ned that such violation occurred. Notice to
each enployee AND THE RECOGNI ZED OR CERTI FI ED EMPLOYEE ORGANI ZATI ON
shall be by personal service or by certified nmail to his OR HER |ast
address filed by him OR HER with his OR HER enpl oyer.

S 2. Paragraph (f) of subdivision 2 of section 210 of the civil
service | aw, as anended by chapter 503 of the laws of 1971 and relet-
tered by chapter 254 of the laws of 1983, is relettered paragraph (Qg)
and amended to read as foll ows:

(g) Payroll deductions. Not earlier than thirty nor later than ninety
days following the date of [such] THE determ nati on MADE PURSUANT TO
PARAGRAPH (D) OF THI'S SUBDIVISION I N THE CASE O AN EMPLOYEE WHO HAS
MADE NO OBJECTI ON TO SUCH DETERM NATI ON, OR THE DECI SI ON OF THE ARBI TRA-
TOR, WHERE SUCH OBJECTI ON HAS BEEN MADE, the chief fiscal officer of the
government involved shall | MPLEMENT THE DECI SI ON OF THE ARBI TRATOR, OR
IN THE CASE OF AN EMPLOYEE WHO HAS MADE NO OBJECTION TO THE DETERM -
NATI ON MADE PURSUANT TO PARAGRAPH (D) OF THI' S SUBDI VI SI ON deduct from
t he conpensati on of each such public enployee an anbunt equal to twce
his OR HER daily rate of pay for each day or part thereof that it was

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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determ ned that he OR SHE had violated this subdivision; such rate of
pay to be conputed as of the tine of such violation. In | MPLEMENTI NG THE
DECI SI ON OF THE ARBI TRATOR, OR conputing such deduction, credit shall be
allowed for amounts already wi thheld from such enpl oyee's conpensati on
on account of his OR HER absence from work or other wthholding of
services on such day or days. In conmputing the aforesaid thirty to nine-
ty day period of tinme followi ng THE DECI SION OF THE ARBI TRATOR, OR t he
determ nation of a violation pursuant to [subdivision] PARAGRAPH (d) of
[ paragraph two of] this [section] SUBDIVISION IN THE CASE OF AN EMPLOYEE
VHO HAS MADE NO OBJECTI ON TO SUCH DETERM NATI ON, and where the enpl oy-
ee's annual conpensation is paid over a period of tinme which is |ess
than fifty-two weeks, that period of tinme between the |ast day of the
| ast payroll period of the enploynent term in which the violation
occurred and the first day of the first payroll period of the next
succeedi ng enpl oynent term shall be di sregarded and not counted.

S 3. Paragraph (g) of subdivision 2 of section 210 of the civil
service law, as amended by chapter 254 of the laws of 1983, is relet-
tered paragraph (f) and anmended to read as foll ows:

(f) onjections [and], restoration AND ARBI TRATI O\ Any enpl oyee
deternmined to have violated this subdivision my object to such determ -
nation ON THE GROUNDS THAT NO SUCH VI OLATI ON HAS OCCURRED AND, | F NO
SUCH OBJECTION IS FI LED BY THE RECOGNI ZED OR CERTI FIED EMPLOYEE ORGAN-
| ZATI ON ON THE GROUNDS THAT THE GOVERNMENT | NVOLVED PROVOKED THE CONDUCT
ALLEGEDLY CONSTI TUTI NG SUCH VI OLATION by filing with the chief executive
officer, (wthin twenty days of the date on which notice was served or
mai l ed to him OR HER pursuant to paragraph (e) of this subdivision) his
OR HER sworn affidavit, supported by available docunentary proof,
containing a short and plain statenent of the facts upon which he OR SHE
relies to show that such determ nation was incorrect. Such affidavit
shall be subject to the penalties of perjury. If the chief executive
of ficer shall determne that the affidavit and supporting proof estab-
lishes that the enployee did not violate this subdivision, he OR SHE
shall sustain the objection. If the chief executive officer shall deter-
m ne that the affidavit and supporting proof fails to establish that the
enpl oyee did not violate this subdivision, ORIF THE OBJECTION | S BASED
SOLELY UPON PROVOCATION ON THE PART OF THE GOVERNMENT | NVOLVED, he OR
SHE shal |l dismss the objection and so notify the enployee[. |If the
chief executive officer shall determ ne that the affidavit and support-
i ng proof raises a question of fact which, if resolved in favor of the
enpl oyee, would establish that the enployee did not violate this subdi-
vi sion, he shall appoint a hearing officer to determ ne whether in fact
the enployee did violate this subdivision after a hearing at which such
enpl oyee shall bear the burden of proof. If the hearing officer shal
deternmine that the enployee failed to establish that he did not violate
this subdivision, the chief executive officer shall so notify the
enpl oyee. If the chief executive officer sustains an objection or the
heari ng officer determ nes on a preponderance of the evidence that such
enpl oyee did not violate this subdivision, the chief executive officer
shall forthwith notify the chief fiscal officer who shall thereupon
cease all further deductions and refund any deductions previously nmade
pursuant to this subdivision. The determ nations provided in this para-
graph shall be reviewabl e pursuant to article seventy-eight of the civil
practice law and rules] AND THE EMPLOYEE ORGANI ZATI ON THAT REPRESENTED
H M OR HER. W TH N TWENTY DAYS AFTER RECElI PT OF SUCH NOTI FI CATI ON BY THE
PUBLI C EMPLOYEE OR THE EMPLOYEE ORGANI ZATION WHI CHEVER |S LATER THE
PUBLI C EMPLOYEE, THROUGH HI S OR HER EMPLOYEE ORGANI ZATI ON, WHERE APPLI -
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CABLE, MAY REQUEST THAT A DETERM NATI ON AS TO WHETHER HE OR SHE VI OLATED
THI'S SUBDI VI SI ON ANDY OR WHETHER SUCH ALLEGED VI OLATI ON WAS PROVCKED BY
THE GOVERNMENT | NVOLVED BE MADE BY AN ARBI TRATOR SELECTED, PURSUANT TO
THE RULES AND PROCEDURES OF THE AMERI CAN ARBI TRATI ON ASSOCI ATI ON, BY THE
GOVERNMVENT | NVOLVED AND THE EMPLOYEE ORGANI ZATI ON REPRESENTI NG THE
OBJECTI NG EMPLOYEES, FROM A LI ST SUPPLIED BY THE AMERI CAN ARBI TRATI ON
ASSCCI ATI ON  AFTER A HEARI NG CONDUCTED UNDER THE RULES AND PROCEDURES OF
THE AMERI CAN ARBI TRATI ON ASSOCI ATI ON AT WHICH THE GOVERNMENT | NVOLVED
SHALL BEAR THE BURDEN OF PROOF. ALL OBJECTI ONS ARI SI NG QUT OF THE SAME
| NCI DENTS CONSTI TUTI NG THE ALLEGED VIOLATIONS OF THI'S SECTION AND OR
PROVOCATI ON ON THE PART OF THE GOVERNMENT | NVOLVED SHALL BE CONSOLI DATED
FOR DI SPCSI TION AND DETERM NATI ON BY ONE ARBI TRATOR. THE COST OF THE
ARBI TRATI ON PROCEEDI NG AND THE FEE OF THE ARBI TRATOR SHALL BE EQUALLY
SHARED BY THE GOVERNMENT | NVOLVED AND THE EMPLOYEE OR THE EMPLOYEE
ORGANI ZATI ON REPRESENTI NG THE OBJECTI NG EMPLOYEE. WTHIN FIVE DAYS OF
THE CONCLUSI ON OF THE ARBI TRATI ON HEARI NG THE ARBI TRATOR SHALL FORWARD
H S OR HER REPORT CONSI STING OF H'S OR HER FI NDI NGS AND RECOMVENDATI ONS
| NCLUDI NG RECOMVENDATIONS AS TO PENALTIES | F WARRANTED TO THE PARTI ES
AND TO THE CHI EF FI SCAL OFFI CER OF THE GOVERNMENT | NVOLVED. | F THE ARBI -
TRATOR FI NDS THAT THE GOVERNMENT | NVOLVED FAI LED TO PROVE THE OBJECTI NG
EMPLOYEE VI OLATED THI S SUBDI VI SI ON HE OR SHE SHALL SUSTAI N THE OBJECTI ON
O THE EMPLOYEE. |F THE ARBITRATOR FINDS BY A PREPONDERANCE OF THE
EVI DENCE THAT THE GOVERNMENT | NVOLVED PROVED THE OBJECTING EMPLOYEE
VI OLATED THI' S SUBDI VI SI ON AND FURTHER FI NDS THAT SUCH VI OLATI ON WAS NOT
PROVOKED BY THE GOVERNMENT | NVOLVED, HE OR SHE SHALL REQUI RE THAT THE
CH EF FI SCAL OFFI CER OF THE GOVERNMENT | NVOLVED DEDUCT FROM THE COVPEN-
SATI ON OF EACH SUCH EMPLOYEE AN AMOUNT EQUAL TO TWCE HS OR HER DAILY
RATE OF PAY FOR EACH DAY OR PART THEREOF | T WAS FOUND HE OR SHE HAD
VI OLATED THI'S SUBDI VI SION. | F THE ARBI TRATOR FINDS THAT THE OBJECTI NG
EMPLOYEE VI OLATED THI' S SUBDI VI SI ON AND FURTHER FI NDS THAT THE GOVERNVENT
| N\VOLVED PROVOKED SUCH VI OLATI ON HE OR SHE SHALL REQUI RE THAT THE CHI EF
FI SCAL OFFI CER OF THE GOVERNMENT | NVOLVED DEDUCT FROM THE COMPENSATI ON
OF EACH SUCH EMPLOYEE AN AMOUNT WHI CH SHALL BE NO GREATER THAN ONE AND
ONE- HALF NOR LESS THAN AN AMOUNT EQUAL TO, HI'S OR HER DAILY RATE OF PAY
FOR EACH DAY OR PART THEREOF I T WAS FOUND HE OR SHE HAD VI OLATED THI S
SUBDI VI SI ON. THE DETERM NATI ON OF THE ARBI TRATOR SHALL BE REVI EWABLE
PURSUANT TO ARTI CLE SEVENTY-FI VE OF THE Cl VIL PRACTI CE LAW AND RULES.

S 4. Subdivision 2 of section 210 of the civil service |aw is anmended
by addi ng a new paragraph (h) to read as foll ows:

OBJECTI ONS BY EMPLOYEE ORGANI ZATI ONS.  NOTW THSTANDI NG ANY OTHER
PROVISION OF LAW TO THE CONTRARY, A RECOGNI ZED OR CERTI FI ED EMPLOYEE
ORGANI ZATI ON MAY, WHERE SUCH OBJECTI ON | S BASED SCLELY UPON PROVOCATI ON
ON THE PART OF THE GOVERNMENT | NVOLVED, FILE OBJECTI ONS ON BEHALF OF ALL
PERSONS REPRESENTED BY SUCH EMPLOYEE ORGANI ZATION PURSUANT TO THE
PROVI SI ONS OF PARAGRAPH (F) OF THI'S SUBDI VI SI ON.

S 5. This act shall take effect imediately.



