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STATE OF NEW YORK

9902
I N ASSEMBLY
February 9, 2010

Introduced by M of A PERALTA -- read once and referred to the Comit -
tee on Codes

AN ACT to anend the penal law, in relation to possession of a firearm
rifle or shotgun while under the influence of alcohol or drugs

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 80.05 of the penal |aw, as anmended
by chapter 669 of the aws of 1984, is anended to read as foll ows:

1. Cdass A nmisdeneanor. A sentence to pay a fine for a class A m sde-
nmeanor shall be a sentence to pay an anount, fixed by the court, not
exceedi ng one thousand dollars, provided, however, that a sentence
i nposed for a violation of:

(A) section 215.80 of this chapter may include a fine in an anount
equi val ent to double the value of the property unlawfully disposed of in
t he commi ssion of the crime; AND

(B) SUBDI VI SI ON NI NE OF SECTION 265.01 OF THI'S CHAPTER MAY | NCLUDE A
FINE, FI XED BY THE COURT, NOT EXCEEDI NG TEN THOUSAND DOLLARS.

S 2. Section 265.00 of the penal |aw is anmended by addi ng a new subdi -
vision 24 to read as foll ows:

24. " DRUG' MEANS ANY CONTROLLED SUBSTANCE LISTED |IN SECTION
THI RTY- THREE HUNDRED S| X OF THE PUBLI C HEALTH LAW

S 3. Subdivisions 2, 4, 5, 6, 7 and 8 of section 265.01 of the pena
| aw, subdivision 2 as anended by chapter 220 of the |laws of 1988, subdi -
visions 4, 5 and 6 as added by chapter 1041 of the laws of 1974, subdi -
vision 7 as added by chapter 807 of the laws of 1981 and subdivision 8
as added by chapter 646 of the |laws of 1986, are anended and a new
subdivision 9 is added to read as foll ows:

(2) He OR SHE possesses any dagger, dangerous knife, dirk, razor,
stiletto, imtation pistol, or any other dangerous or deadly instrunent
or weapon with intent to use the same unlawful |y agai nst another; or

(4) He OR SHE possesses a rifle or shotgun and has been convicted of a
felony or serious offense; or

(5) He OR SHE possesses any dangerous or deadly weapon and is not a
citizen of the United States; or

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(6) H OR SHE is a person who has been certified not suitable to
possess a rifle or shotgun, as defined in subdivision sixteen of section
265.00 OF THI'S ARTICLE, and refuses to yield possession of such rifle or
shot gun upon the demand of a police officer. Wenever a person is certi-
fied not suitable to possess a rifle or shotgun, a nenber of the police
department to which such certification is nmade, or of the state police,
shall forthwith seize any rifle or shotgun possessed by such person. A
rifle or shotgun seized as herein provided shall not be destroyed, but
shall be delivered to the headquarters of such police departnent, or
state police, and there retained until the aforesaid certificate has
been rescinded by the director or physician in charge, or other disposi-
tion of such rifle or shotgun has been ordered or authorized by a court
of conpetent jurisdiction[.]; OR

(7) He OR SHE knowi ngly possesses a bullet containing an explosive
subst ance designed to detonate upon inpact[.]; OR

(8) He OR SHE possesses any arnor piercing ammunition with intent to
use the same unlawful |y agai nst another[.]; OR

(9) (A HE OR SHE POSSESSES A FI REARM RI FLE OR SHOTGUN QUTSIDE OF HI' S
OR HER HOVE WHI LE

(1) HE OR SHE I S I N AN | NTOXI CATED CONDI TI ON; OR

(1'l) HE OR SHE HAS .08 OF ONE PER CENTUM OR MORE BY WEI GHT OF ALCOHOL
IN THE PERSON S BLOOD AS SHOM BY CHEM CAL ANALYSI S OF SUCH PERSON S
BLOOD, BREATH URI NE OR SALI VA, MADE PURSUANT TO SECTION 265.45 OF TH'S

(1'V) H'S OR HER ABILITY TO SAFELY POSSESS SUCH FI REARM Rl FLE OR SHOT-

GUN | S | MPAI RED BY USE OF ANY DRUG OR
(V) HS OR HER ABILITY TO SAFELY POSSESS SUCH FI REARM RI FLE OR SHOT-
GUN | S | MPAI RED BY THE COVBI NED | NFLUENCE OF DRUGS OR OF ALCOHOL AND ANY

S
DRUG OR DRUGS
(B) A PERSON MAY BE CONVI CTED OF A VI OLATI ON OF SUBPARAGRAPH (1), (I11)
1) OF PARAGRAPH (A) OF THI'S SUBDI VI SI ON, NOTW THSTANDI NG THAT THE
CHARGE LAI D BEFORE THE COURT ALLEGED A VI OLATI ON OF SUBPARAGRAPH (1) OR
(1'l) OF PARAGRAPH (A) OF THI' S SUBDI VI SI ON, AND REGARDLESS OF WHETHER OR
NOT SUCH CONVI CTION IS BASED ON A PLEA OF GUILTY.

S 4. Paragraph 3 of subdivision a of section 265.20 of the penal |aw,
as amended by chapter 210 of the laws of 1999, is anmended to read as
fol | ows:

3. Possession of a pistol or revolver by a person to whoma |icense
t heref or has been issued as provided under section 400.00 or 400.01 of
this <chapter; provided, that such a license shall not preclude a
conviction for [the] EITHER offense defined in subdivision three OR NI NE
of section 265.01 of this article.

S 5. The penal law is anended by adding two new sections 265.45 and
265.50 to read as foll ows:

S 265. 45 TESTI NG

1. FIELD TESTI NG EVERY PERSON WHO POSSESSES A FI REARM RI FLE OR SHOT-
GUN WH CH HAS BEEN BRANDI SHED, DI SPLAYED OUTSI DE A HOLSTER, DI SCHARGED
OR OTHERW SE USED (OTHER THAN IN THE PERSON' S HOVE, AT AN INDOOR OR
OUTDOOR SHOOTI NG RANGE, OR IN AN AREA WHERE HUNTI NG | S PERM TTED W TH
THE WEAPON), OR WHI CH | S POSSESSED, DI SPLAYED OR DI SCHARGED | N VI OLATI ON
OF ANY PROVI SION OF THI S CHAPTER SHALL, AT THE REQUEST OF A POLI CE OFFI -
CER, SUBM T TO A BREATH TEST TO BE ADM NI STERED BY THE POLICE OFFI CER
UNLESS SUCH PERSON DEMONSTRATES TO SUCH POLI CE OFFI CER' S SATI SFACTI ON
THAT HE OR SHE IS NOT SUBJECT TO THE PROVI SIONS OF SUBDIVISION N NE OF
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SECTI ON 265.01 OF TH'S ARTICLE. | F SUCH TEST | NDI CATES THAT SUCH PCSSES-
SOR HAS CONSUVED ALCCOHOL, THE POLI CE OFFI CER MAY REQUEST SUCH POSSESSOR
TO SUBMT TO A CHEM CAL TEST I N THE MANNER SET FORTH I N SUBDI VI SION TWO
OF TH S SECTI ON.

2. CHEM CAL TESTS. (A WHEN AUTHORI ZED. ANY PERSON WHO POSSESSES A
FIREARM RI FLE OR SHOTGUN IN THI S STATE, OTHER THAN |IN SUCH PERSON S
HOVE, SHALL BE DEEMED TO HAVE G VEN CONSENT TO A CHEM CAL TEST OF ONE OR
MORE OF THE FOLLOW NG BREATH, BLOOD, URINE, OR SALI VA, FOR THE PURPCSE
OF DETERM NI NG THE ALCOHOLI C AND/ OR DRUG CONTENT OF THE BLOOD PROVI DED
THAT SUCH TEST |'S ADM NI STERED BY OR AT THE DI RECTI ON OF A PQOLI CE OFFI -
CER W TH RESPECT TO A CHEM CAL TEST OF BREATH, URINE OR SALIVA OR, WTH
RESPECT TO A CHEM CAL TEST OF BLOOD, AT THE DI RECTI ON OF A PQOLI CE OFFI -
CER:

(1) HAVI NG REASONABLE GROUNDS TO BELIEVE SUCH PERSON POSSESSED A
FIREARM R FE OR SHOTGUN [|N VI OLATION OF SUBDI VI SI ON NI NE OF SECTI ON
265.01 OF THIS ARTI CLE AND W THI N TWO HOURS AFTER SUCH PERSON HAS BEEN
PLACED UNDER ARREST FOR ANY SUCH VI OLATI ON; OR

(2) WTH N TW HOURS AFTER A BREATH TEST, AS PROVI DED I N SUBDI VI SI ON
ONE OF THI'S SECTI ON, | NDI CATES THAT ALCOHOL HAS BEEN CONSUMED BY SUCH
PERSON AND | N ACCORDANCE W TH THE RULES AND REGULATI ONS ESTABLI SHED BY
THE POLI CE FORCE OF WVHICH THE OFFICER | S A MEMBER.

FOR THE PURPOSES OF TH S PARAGRAPH, "REASONABLE GROUNDS" TO BELIEVE
THAT A PERSON POSSESSED A FIREARM RIFLE OR SHOTGUN I N VI OLATI ON OF
SUBDI VI SI ON NI NE OF SECTI ON 265.01 OF TH S ARTI CLE SHALL BE DETERM NED
BY VI EW NG THE TOTALI TY OF Cl RCUMSTANCES SURROUNDI NG THE | NCI DENT WHI CH,
VWHEN TAKEN TOGETHER, | NDI CATE THAT THE POSSESSI ON VI OLATED SUCH SUBDI VI -
SI ON. SUCH Cl RCUMSTANCES MAY | NCLUDE ANY VI SI BLE OR BEHAVI ORAL | NDI -
CATI ON OF ALCOHOL OR DRUG CONSUMPTI ON BY SUCH PERSON, THE EXI STENCE OF
AN OPEN CONTAI NER CONTAI NI NG OR HAVI NG CONTAI NED AN ALCOHOLI C BEVERAGE
IN OR AROUND THE VICINITY OF SUCH PERSON, OR ANY OIHER EVI DENCE
SURROUNDI NG THE Cl RCUMSTANCES OF THE | NClI DENT WHI CH | NDI CATES THAT THE
PERSON WAS | N POSSESSI ON OF A FIREARM RI FLE OR SHOTGUN AFTER HAVI NG
CONSUMED ALCOHOL OR DRUGS AT THE TI ME OF THE | NCI DENT.

(B) REPORT OF REFUSAL. (1) IF. (A SUCH PERSON HAVI NG BEEN PLACED
UNDER ARREST; OR (B) AFTER A BREATH TEST | NDI CATES THE PRESENCE OF ALCO-
HOL IN THE PERSON S SYSTEM AND HAVING THEREAFTER BEEN REQUESTED TO
SUBMT TO SUCH CHEM CAL TEST AND HAVI NG BEEN | NFORMED THAT THE PERSON S
LI CENSE | SSUED PURSUANT TO ARTI CLE FOUR HUNDRED OF THI S CHAPTER SHALL BE
| MVEDI ATELY SUSPENDED AND SUBSEQUENTLY REVOKED WHETHER OR NOT THE PERSON
IS FOUND GUI LTY OF THE CHARGE FOR VWHICH SUCH PERSON |S ARRESTED OR
DETAI NED, REFUSES TO SUBM T TO SUCH CHEM CAL TEST OR ANY PORTI ON THERE-
OF, UNLESS A COURT ORDER HAS BEEN GRANTED PURSUANT TO SUBDI VI SI ON THREE
OF TH'S SECTION, THE TEST SHALL NOT BE G VEN AND A WRI TTEN REPORT OF
SUCH REFUSAL SHALL BE | MVEDI ATELY MADE BY THE PQOLI CE OFFI CER BEFORE WHOM
SUCH REFUSAL WAS MADE. SUCH REPORT NMAY BE VERI FI ED BY HAVI NG THE REPORT
SWORN TGO OR BY AFFI XI NG TO SUCH REPORT A FORM NOTI CE THAT FALSE STATE-
MENTS MADE THEREI N ARE PUNI SHABLE AS A CLASS A M SDEMEANOR PURSUANT TO
SECTION 210.45 OF TH S CHAPTER AND SUCH FORM NOTI CE TOGETHER W TH THE
SUBSCRI PTI ON OF THE DEPONENT SHALL CONSTITUTE A VERI FICATION OF THE
REPORT.

(2) THE REPORT OF THE POLICE OFFICER SHALL SET FORTH REASONABLE
GROUNDS TO BELI EVE SUCH ARRESTED PERSON HAD POSSESSED A FI REARM Rl FLE
OR SHOTGUN I N VIOLATION OF SUBDI VI SION NI NE OF SECTION 265.01 OF TH' S
ARTI CLE, THAT SAI D PERSON HAD REFUSED TO SUBM T TO SUCH CHEM CAL TEST,
AND THAT NO CHEM CAL TEST WAS ADM NI STERED PURSUANT TO THE REQUI REMENTS
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OF SUBDI VI SION THREE OF THI S SECTI ON. THE REPORT SHALL BE PRESENTED TO
THE COURT UPON ARRAI GNMENT OF AN ARRESTED PERSON.

(3) FOR PERSONS PLACED UNDER ARREST FOR A VI OLATI ON OF SUBDI VI SI ON
NI NE OF SECTI ON 265.01 OF THI S ARTICLE, THE LICENSE SHALL, UPON THE
BASIS OF SUCH WRITTEN REPORT, BE TEMPORARI LY SUSPENDED BY THE COURT
W THOUT NOTI CE PENDI NG THE DETERM NATION OF A HEARING AS PROVIDED I[N
PARAGRAPH (C) OF THI'S SUBDI VI SI ON. COPI ES OF SUCH REPORT MUST BE TRANS-
M TTED BY THE COURT TO THE LI CENSI NG AUTHORI TY AND SUCH TRANSM TTAL NAY
NOT BE WAIVED EVEN WTH THE CONSENT OF ALL THE PARTI ES. SUCH REPORT
SHALL BE FORWARDED TO THE LI CENSI NG AUTHORI TY WTH N FORTY-El GAT HOURS
OF SUCH ARRAI GNIVENT.

(© HEARINGS. ANY PERSON WHOSE LI CENSE HAS BEEN SUSPENDED PURSUANT TO
PARAGRAPH (B) OF THI'S SUBDI VI SION | S ENTI TLED TO A HEARI NG | N ACCORDANCE
W TH A HEARI NG SCHEDULE TO BE PROMULGATED BY THE LI CENSI NG AUTHORI TY. | F
THE LI CENSI NG AUTHORI TY FAI LS TO PROVI DE FOR SUCH HEARI NG FI FTEEN DAYS
AFTER THE DATE OF THE ARRAI GNMENT OF THE ARRESTED PERSON, THE LI CENSE OF
SUCH PERSON SHALL BE REINSTATED PENDI NG A HEARI NG PURSUANT TO THI S
SECTI ON. THE HEARI NG SHALL BE LIM TED TO THE FOLLOWNG | SSUES: (1) DD
THE POLICE OFFI CER HAVE REASONABLE GROUNDS TO BELI EVE THAT SUCH PERSON
PCSSESSED A FI REARM RI FLE OR SHOTGUN | N VI OLATI ON OF SUBDI VI SION N NE
OF SECTION 265.01 OF THIS ARTICLE; (2) DD THE PCLI CE OFFI CER MAKE A
LAWFUL ARREST OF SUCH PERSON; (3) WAS SUCH PERSON G VEN SUFFI Cl ENT WARN-
ING | N CLEAR OR UNEQUI VOCAL LANGUAGE, PRI OR TO SUCH REFUSAL THAT SUCH
REFUSAL TO SUBM T TO SUCH CHEM CAL TEST OR ANY PORTI ON THEREOF, WOULD
RESULT | N THE | MMEDI ATE SUSPENSI ON AND SUBSEQUENT REVOCATION OF SUCH
PERSON' S LICENSE WHETHER OR NOI' SUCH PERSON IS FOUND QU LTY OF THE
CHARGE FOR VWHI CH THE ARREST WAS MADE; AND (4) DI D SUCH PERSON REFUSE TO
SUBMT TO SUCH CHEM CAL TEST OR ANY PORTION THERECF. |F, AFTER SUCH
HEARI NG THE HEARI NG OFFI CER, ACTI NG ON BEHALF OF THE LI CENSI NG AUTHORI -
TY, FINDS ON ANY ONE OF SAI D | SSUES I N THE NEGATI VE, THE HEARI NG OFFI CER
SHALL | MVEDI ATELY TERM NATE ANY SUSPENS| ON ARI SING FROM SUCH REFUSAL.
IF, AFTER SUCH HEARI NG THE HEARI NG OFFI CER, ACTI NG ON BEHALF OF THE
LI CENSI NG AUTHORI TY FINDS ALL OF THE ISSUES |IN THE AFFI RVATIVE, SUCH
OFFI CER SHALL | MVEDI ATELY REVOKE THE LI CENSE | N ACCORDANCE W TH THE
PROVI SI ONS OF PARAGRAPH (D) OF THI'S SUBDI VI SION. A PERSON WHO HAS HAD A
LI CENSE SUSPENDED OR REVOKED PURSUANT TO THI S SUBDI VI SI ON MAY APPEAL THE
FINDINGS OF THE HEARING OFFICER | N ACCORDANCE W TH THE PROVI SI ONS OF
ARTI CLE SEVENTY-EI GHT OF THE CIVIL PRACTI CE LAWAND RULES. ANY PERSON
MAY WAIVE THE RIGHT TO A HEARI NG UNDER THI S SECTI ON. FAI LURE BY SUCH
PERSON TO APPEAR FOR THE SCHEDULED HEARI NG SHALL CONSTI TUTE A WAl VER OF
SUCH HEARI NG  PROVI DED, HOWEVER, THAT SUCH PERSON MAY PETI TI ON THE
LI CENSI NG AUTHORI TY FOR A NEW HEARI NG WH CH SHALL BE HELD AS SOON AS
PRACTI CABLE.

(D) REVOCATI ONS. ANY LI CENSE WH CH HAS BEEN REVOKED PURSUANT TO PARA-
GRAPH (C) OF THI'S SUBDI VI SI ON SHALL NOT BE RESTORED FOR AT LEAST ONE
YEAR AFTER SUCH REVOCATI ON, NOR THEREAFTER, EXCEPT I N THE DI SCRETI ON OF
THE LI CENSING AUTHORITY IN LIGHT OF THE TOTALITY OF Cl RCUMSTANCES
SURRCOUNDI NG THE OFFENSE. HOWEVER, NO SUCH LI CENSE SHALL BE RESTORED FOR
AT LEAST EI GHTEEN MONTHS AFTER SUCH REVOCATI ON, NOR THEREAFTER EXCEPT I N
THE DI SCRETION OF THE LI CENSI NG AUTHORI TY IN LI GHT OF THE TOTALI TY OF
Cl RCUMSTANCES SURROUNDI NG THE OFFENSE, | N ANY CASE WHERE THE PERSON HAS
HAD A PRI OR REVOCATI ON RESULTI NG FROM REFUSAL TO SUBM T TO A CHEM CAL
TEST, OR HAS BEEN CONVI CTED OF OR FOUND TO BE I N VIOLATION OF SuUBD VI -
SION N NE OF SECTION 265.01 OF TH' S ARTI CLE NOT' ARI SI NG OQUT OF THE SAME
I NCl DENT, WTH N THE FI VE YEARS | MMEDI ATELY PRECEDI NG THE DATE OF SUCH
REVOCATI ON.
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(E) REGULATIONS. A LICENSING AUTHORI TY OR POLI CE FORCE MAY PROMULGATE
SUCH RULES AND REGULATIONS AS MAY BE NECESSARY TO EFFECTUATE THE
PROVI SIONS OF THI'S SUBDI VI SI ON AND SUBDI VI SI ON ONE OF THI' S SECTI ON.

(F) EVIDENCE. EVIDENCE OF A REFUSAL TO SUBM T TO SUCH CHEM CAL TEST OR
ANY PORTION THEREOF SHALL BE ADM SSIBLE I N ANY TRI AL, PROCEEDI NG OR
HEARI NG BASED UPON A VI CLATI ON OF THE PROVI SIONS OF SUBDI VI SI ON NI NE  OF
SECTION 265.01 OF TH S ARTI CLE BUT ONLY UPON A SHOW NG THAT THE PERSON
WAS G VEN SUFFI Cl ENT WARNI NG, | N CLEAR AND UNEQUI VOCAL LANGUAGE, OF THE
EFFECT OF SUCH REFUSAL AND THAT THE PERSON PERSI STED | N THE REFUSAL.

(G RESULTS. UPON THE REQUEST OF THE PERSON WHO WAS TESTED, THE
RESULTS OF SUCH TEST SHALL BE MADE AVAI LABLE TO SUCH PERSON.

3. COWULSORY CHEM CAL TESTS. (A) COURT ORDERED CHEM CAL TESTS.
NOTW THSTANDI NG THE PROVI SIONS OF SUBDI VI SION TWO OF THI S SECTI ON, NO
PERSON SUBJECT TO THE PROVI SIONS OF SUBDI VI SION NI NE OF SECTION 265. 01
OF THI S ARTI CLE WHO POSSESSES A FI REARM RI FLE OR SHOTGUN ( OTHER THAN I N
THE PERSON S HOVE, AT AN | NDOOR OR OQUTDOOR SHOOTI NG RANGE, OR AN AREA
VHERE HUNTING IS PERM TTED W TH THE WEAPON) MAY REFUSE TO SUBM T TO A
CHEM CAL TEST OF ONE OR MORE OF THE FOLLOW NG BREATH, BLOOD, URI NE OR
SALI VA, FOR THE PURPOSE OF DETERM NI NG THE ALCCOHOLI C ANDY OR DRUG CONTENT
OF THE BLOOD WHEN A COURT ORDER FOR SUCH CHEM CAL TEST HAS BEEN | SSUED
I N ACCORDANCE W TH THE PROVI SI ONS OF THI S SUBDI VI SI ON.

(B) WHEN AUTHORI ZED. UPON REFUSAL BY ANY PERSON TO SUBM T TO A CHEM -
CAL TEST OR ANY PORTI ON THEREOF AS DESCRI BED | N PARAGRAPH (A) OF TH'S
SUBDI VI SI ON, THE TEST SHALL NOT BE G VEN UNLESS A POLI CE OFFI CER OR A
DI STRI CT ATTORNEY, AS DEFI NED I N SUBDI VI SI ON THI RTY- TWO OF SECTION 1. 20
OF THE CRIM NAL PROCEDURE LAW REQUESTS AND OBTAINS A COURT ORDER TO
COVPEL A PERSON TO SUBM T TO A CHEM CAL TEST TO DETERM NE THE ALCOHOLI C
OR DRUG CONTENT OF THE PERSON S BLOOD UPON A FI NDI NG OF REASONABLE CAUSE
TO BELI EVE THAT:

(1) SUCH PERSON POSSESSED A FIREARM RIFLE OR SHOTGUN W TH WHI CH
ANOTHER PERSON WAS Kl LLED OR SUFFERED SERI QUS PHYSI CAL | NJURY AS DEFI NED
IN SECTI ON 10. 00 OF TH S CHAPTER;, AND

(2) (A EITHER SUCH PERSON POSSESSED THE FI REARM RI FLE OR SHOTGUN I N
VI OLATI ON OF SUBDI VI SI ON NI NE OF SECTI ON 265.01 OF THI' S ARTI CLE, OR

(B) A BREATH TEST ADM NI STERED BY A POLI CE OFFI CER | N ACCORDANCE W TH
SUBDI VI SI ON ONE OF THI' S SECTI ON | NDI CATES THAT ALCOHOL HAS BEEN CONSUMED
BY SUCH PERSON;, AND

(3) SUCH PERSON HAS BEEN PLACED UNDER LAWFUL ARREST; AND

(4) SUCH PERSON HAS REFUSED TO SUBM T TO A CHEM CAL TEST OR ANY
PORTI ON THERECF, REQUESTED | N ACCORDANCE W TH THE PROVI SI ONS OF PARA-
GRAPH (A) OF SUBDIVISION TWO OF THIS SECTION OR IS UNABLE TO dVE
CONSENT TO SUCH A TEST.

(© REASONABLE CAUSE; DEFI NI TION. FOR THE PURPCSE OF THI S SUBDI VI SI ON
"REASONABLE CAUSE" SHALL BE DETERM NED BY VIEWNG THE TOTALITY OF
Cl RCUMSTANCES SURROUNDI NG THE | NCI DENT WHI CH, VWHEN TAKEN TOGETHER, | NDI -
CATE THAT THE PERSON POSSESSED A FI REARM RI FLE OR SHOTGUN I N VI OLATI ON
OF SUBDI VI SION NI NE OF SECTION 265.01 OF TH' S ARTICLE. SUCH C RCUM
STANCES MAY | NCLUDE, BUT ARE NOT LIMTED TO EVI DENCE THAT SUCH PERSON
WAS BRANDI SHI NG OR USI NG THE FI REARM RI FLE OR SHOTGUN IN VI OLATION OF
ANY PROVISION OF TH' S ARTICLE OR ANY OTHER CRI ME AT THE TI ME OF THE
I NCl DENT; ANY VI SI BLE | NDI CATION OF ALCOHOL OR DRUG CONSUMPTION OR
| MPAI RVENT BY SUCH PERSON;, THE EXI STENCE OF AN OPEN CONTAI NER CONTAI NI NG
AN ALCOHOLIC BEVERAGE IN OR AROUND THE VICINITY OF SUCH PERSON;, ANY
OTHER EVI DENCE SURROUNDI NG THE Cl RCUMSTANCES OF THE | NCI DENT VWHI CH | NDI -
CATES THAT THE PERSON POSSESSED A FIREARM R FLE OR SHOTGUN WH LE
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| MPAIRED BY THE CONSUMPTI ON OF ALCOHOL OR DRUGS OR WAS | NTOXI CATED AT
THE TI ME OF THE | NCI DENT.

(D) COURT ORDER, PROCEDURE. (1) AN APPLI CATI ON FOR A COURT ORDER TO
COVPEL SUBM SSI ON TO A CHEM CAL TEST OR ANY PORTI ON THEREOF, MAY BE MADE
TO ANY SUPREME COURT JUSTI CE, COUNTY COURT JUDGE OR DI STRI CT COURT JUDGE
IN THE JUDI Cl AL DI STRICT I N WH CH THE | NCl DENT OCCURRED, OR | F THE | NCI -
DENT OCCURRED IN THE CI TY OF NEW YORK BEFORE ANY SUPREME COURT JUSTI CE
OR JUDGE OF THE CRIM NAL COURT OF THE G TY OF NEW YORK. SUCH APPLI CA-
TI ON MAY BE COMMUNI CATED BY TELEPHONE, RADI O OR OTHER MEANS OF ELECTRON-
| C COVMUNI CATI ON, OR | N PERSON.

(2) THE APPLI CANT MUST PROVI DE | DENTI FI CATI ON BY NAME AND TITLE AND
MUST STATE THE PURPOSE OF THE COVMUNI CATI ON. UPON BEI NG ADVI SED THAT AN
APPLI CATI ON FOR A COURT ORDER TO COVPEL SUBM SSION TO A CHEM CAL TEST IS
BEI NG MADE, THE COURT SHALL PLACE UNDER OATH THE APPLI CANT AND ANY OTHER
PERSON PROVI DI NG | NFORVATI ON | N SUPPCORT OF THE APPLI CATION AS PROVI DED
I N SUBPARAGRAPH THREE OF THI S PARAGRAPH. AFTER BEI NG SWORN THE APPLI CANT
MUST STATE THAT THE PERSON FROM VHOM THE CHEM CAL TEST WAS REQUESTED
PCSSESSED A FI REARM RIFLE OR SHOTGUN WTH WH CH ANOTHER PERSON WAS
KILLED OR SERIOQUSLY |INJURED AND, BASED UPON THE TOTALITY OF Cl RCUM
STANCES, THERE | S REASONABLE CAUSE TO BELI EVE THAT SUCH PERSON POSSESSED
A FIREARM RI FLE OR SHOTGUN I'N VI OLATI ON OF SUBDI VI SION NI NE OF SECTI ON
265.01 OF THI S ARTI CLE AND, AFTER BEI NG PLACED UNDER LAWFUL ARREST SUCH
PERSON REFUSED TO SUBM T TO A CHEM CAL TEST OR ANY PORTION THERECF, |IN
ACCORDANCE WTH THE PROVISIONS OF TH' S SECTION OR IS UNABLE TO G VE
CONSENT TO SUCH A TEST OR ANY PORTI ON THEREOF. THE APPLI CANT MJST MAKE
SPECI FI C ALLEGATI ONS OF FACT TO SUPPORT SUCH STATEMENT. ANY OTHER PERSON
PROPERLY | DENTI FI ED, MAY PRESENT SWORN ALLEGATI ONS OF FACT I N SUPPORT OF
THE APPLI CANT' S STATEMENT.

(3) UPON BEI NG ADVI SED THAT AN ORAL APPLI CATI ON FOR A COURT ORDER TO
COWPEL A PERSON TO SUBMT TO A CHEM CAL TEST IS BEI NG MADE, A JUDGE OR
JUSTICE SHALL PLACE UNDER OATH THE APPLI CANT AND ANY OTHER PERSON
PROVI DI NG | NFORVATI ON | N SUPPORT OF THE APPLI CATI ON. SUCH CATH OR QATHS
AND ALL OF THE RENMAI NI NG COVWUNI CATI ON MUST BE RECORDED, EI THER BY MEANS
OF A VA CE RECORDI NG DEVI CE OR VERBATI M STENOGRAPHI C OR VERBATI M LONG-
HAND NOTES. |F A VO CE RECORDI NG DEVI CE | S USED OR A STENOGRAPHI C RECCRD
MADE, THE JUDGE MJUST HAVE THE RECORD TRANSCRI BED, CERTIFY TO THE ACCURA-
CY OF THE TRANSCRI PTI ON AND FI LE THE ORI G NAL RECORD AND TRANSCRI PTI ON
WTH THE COURT WTH N SEVENTY-TWO HOURS OF THE | SSUANCE OF THE COURT
ORDER. | F LONGHAND NOTES ARE TAKEN, THE JUDGE SHALL SUBSCRI BE A COPY AND
FILEIT WTH THE COURT W TH N TWENTY- FOUR HOURS OF THE | SSUANCE OF THE
ORDER.

(4) |IF THE COURT IS SATI SFI ED THAT THE REQUI REMENTS FOR THE | SSUANCE
OF A COURT ORDER PURSUANT TO THE PROVI SI ONS OF PARAGRAPH (B) OF TH'S
SUBDI VI SION HAVE BEEN NMET, | T MAY GRANT THE APPLI CATI ON AND | SSUE AN
ORDER REQUI RI NG THE ACCUSED TO SUBM T TO A CHEM CAL TEST TO DETERM NE
THE ALCOHCOLIC AND/ OR DRUG CONTENT OF HI'S OR HER BLOOD AND ORDERI NG THE
W THDRAWAL OF A BLOOD SAVPLE | N ACCORDANCE W TH THE PROVI SI ONS OF PARA-
GRAPH (A) OF SUBDI VI SION FOUR OF THI'S SECTI ON. WHEN A JUDGE OR JUSTI CE
DETERM NES TO | SSUE AN CRDER TO COWEL SUBM SSION TO A CHEM CAL TEST
BASED ON AN CORAL APPLI CATI ON, THE APPLI CANT THEREFOR SHALL PREPARE THE
ORDER | N ACCORDANCE W TH THE | NSTRUCTI ONS OF THE JUDGE OR JUSTI CE. I'N
ALL CASES THE ORDER SHALL | NCLUDE THE NAME OF THE | SSU NG JUDGE OR
JUSTI CE, THE NAME OF THE APPLI CANT, AND THE DATE AND TIME I T WAS | SSUED.
I T MUST BE SI GNED BY THE JUDGE OR JUSTICE | F | SSUED I N PERSQN, OR BY THE
APPLI CANT | F | SSUED ORALLY.
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(5) ANY FALSE STATEMENT BY AN APPLI CANT OR ANY OTHER PERSON | N SUPPORT
OF AN APPLI CATI ON FOR A COURT ORDER SHALL SUBJECT SUCH PERSON TO THE
OFFENSES FOR PERJURY SET FORTH | N ARTI CLE TWO HUNDRED TEN OF THI S CHAP-
TER.

(6) THE CH EF ADM NI STRATOR OF THE COURTS SHALL ESTABLI SH A SCHEDULE
TO PROVI DE THAT A SUFFI CI ENT NUMBER OF JUDGES OR JUSTI CES W LL BE AVAI L-
ABLE I N EACH JUDI Cl AL DISTRICT TO HEAR ORAL APPLICATIONS FOR COURT
ORDERS AS PERM TTED BY THI S SECTI ON.

(E) ADM NI STRATI ON OF COVMPULSORY CHEM CAL TEST. AN ORDER | SSUED PURSU-
ANT TO THE PROVI SI ONS OF THI' S SUBDI VI SI ON SHALL REQUI RE THAT A CHEM CAL
TEST TO DETERM NE THE ALCOHOLI C AND/ OR DRUG CONTENT OF THE POSSESSOR S
BLOOD MJUST BE ADM NI STERED. THE PROVI SI ONS OF PARAGRAPHS (A), (B) AND
(© OF SuBDI VI SION FOUR OF THI' S SECTI ON SHALL BE APPLI CABLE TO ANY CHEM
| CAL TEST ADM NI STERED PURSUANT TO THI S SECTI ON.

4. TESTI NG PROCEDURES. (A) PERSONS AUTHORI ZED TO W THDRAW BLOOD;, | M-
NI TY; TESTI MONY. (1) AT THE REQUEST OF A POLI CE OFFI CER, THE FOLLOW NG
PERSONS MAY W THDRAW BLOCD FOR THE PURPOSE OF DETERM NI NG THE ALCOHOLI C
AND/ OR DRUG CONTENT THEREIN: (A) A PHYSICI AN, A REG STERED PROFESSI ONAL
NURSE OR A REQ STERED PHYSICI AN S ASSI STANT; OR (B) UNDER THE SUPER-
VI SI ON AND AT THE DI RECTI ON OF A PHYSI CI AN: A MEDI CAL LABORATORY TECHNI -
Cl AN OR MEDI CAL TECHNOLOG ST AS CLASSI FIED BY CIVIL SERVICE;, A PHLEBO
TOM ST; AN ADVANCED EMERGENCY MEDI CAL TECHNI CI AN AS CERTI FI ED BY THE
DEPARTMENT OF HEALTH, OR A MEDI CAL LABORATORY TECHNICI AN OR MEDI CAL
TECHNOLOG ST EMPLOYED BY A CLI NI CAL LABORATORY APPROVED UNDER TI TLE FI VE
OF ARTICLE FIVE OF THE PUBLIC HEALTH LAW TH S LI M TATI ON SHALL NOT
APPLY TO THE TAKI NG OF A URINE, SALI VA OR BREATH SPECI MEN.

(2) NO PERSON ENTI TLED TO W THDRAW BLOOD PURSUANT TO SUBPARAGRAPH ONE
OF TH'S PARAGRAPH OR HOSPITAL EMPLOYI NG SUCH PERSON, AND NO OTHER
EMPLOYER OF SUCH PERSON SHALL BE SUED OR HELD LI ABLE FOR ANY ACT DONE OR
OM TTED I N THE COURSE OF W THDRAW NG BLOOD AT THE REQUEST OF A POLICE
OFFI CER PURSUANT TO THI S SECTI ON.

(3) ANY PERSON WHO MAY HAVE A CAUSE OF ACTI ON ARI SI NG FROM THE W TH-
DRAVAL OF BLOOD AS AFORESAID, FOR VHICH NO PERSONAL LIABILITY EXISTS
UNDER SUBPARAGRAPH TWO OF TH'S PARAGRAPH, MAY MAI NTAIN SUCH ACTI ON
AGAI NST THE STATE | F ANY PERSON ENTI TLED TO W THDRAW BLOOD PURSUANT TO
TH' S PARAGRAPH ACTED AT THE REQUEST OF A POLI CE OFFI CER EMPLOYED BY THE
STATE, OR AGAI NST THE APPRCPRI ATE POLI TI CAL SUBDI VI SI ON OF THE STATE |IF
SUCH PERSON ACTED AT THE REQUEST OF A PCLI CE OFFI CER EMPLOYED BY A PQOLI -
TICAL SUBDI VI SION OF THE STATE. NO ACTI ON SHALL BE MAI NTAI NED PURSUANT
TO TH S SUBPARAGRAPH UNLESS NOTI CE OF CLAIM|S DULY FILED OR SERVED I[N
COVPLI ANCE W TH LAW

(4) NOTW THSTANDI NG THE FOREGO NG PROVISIONS OF TH S PARAGRAPH AN
ACTI ON MAY BE MAI NTAI NED BY THE STATE OR A POLI TI CAL SUBDI VI SI ON THEREOF
AGAI NST A PERSON ENTI TLED TO W THDRAW BLOOD PURSUANT TO SUBPARAGRAPH ONE
OF TH S PARAGRAPH OR HOSPI TAL EMPLOYI NG SUCH PERSON FOR WHOSE ACT OR
OM SSION THE STATE OR THE POLITI CAL SUBDI VI SI ON HAS BEEN HELD LI ABLE
UNDER THI S PARAGRAPH TO RECOVER DAMAGES, NOI' EXCEEDI NG THE AMOUNT
AWARDED TO THE CLAI MANT, THAT MAY HAVE BEEN SUSTAI NED BY THE STATE OR
THE POLI TI CAL SUBDI VI SI ON BY REASON OF GROSS NEGLI GENCE OR BAD FAITH ON
THE PART OF SUCH PERSON.

(5) THE TESTIMONY OF ANY PERSON OTHER THAN A PHYSI CI AN, ENTI TLED TO
W THDRAW BLOOD PURSUANT TO SUBPARAGRAPH ONE OF TH' S PARAGRAPH, [N
RESPECT TO ANY SUCH W THDRAWAL OF BLOOD MADE BY SUCH PERSON MAY BE
RECEI VED | N EVI DENCE W TH THE SAME WEI GHT, FORCE AND EFFECT AS |F SUCH
W THDRAWAL OF BLOOD WERE MADE BY A PHYSI CI AN.
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(6) THE PROVI SI ONS OF SUBPARAGRAPHS TWO, THREE AND FOUR OF THI S PARA-
GRAPH SHALL ALSO APPLY W TH REGARD TO ANY PERSON EMPLOYED BY A HOSPI TAL
AS SECURI TY PERSONNEL FOR ANY ACT DONE OR OM TTED IN THE COURSE OF W TH-
DRAW NG BLOCD AT THE REQUEST OF A POLI CE OFFI CER PURSUANT TO A COURT
ORDER | N ACCORDANCE W TH SUBDI VI SI ON THREE OF THI S SECTI ON.

(B) RIGAT TO ADDI TI ONAL TEST. THE PERSON TESTED SHALL BE PERM TTED TO
CHOOSE A PHYSI Cl AN TO ADM NI STER A CHEM CAL TEST I N ADDI TION TO THE ONE
ADM NI STERED AT THE DI RECTI ON OF THE PCLI CE OFFI CER

(© RULES AND REGULATIONS. THE RULES AND REGULATI ONS | SSUED BY THE
DEPARTMENT OF HEALTH PURSUANT TO PARAGRAPH (C) OF SUBDIVISION FOUR OF
SECTI ON ELEVEN HUNDRED NI NETY- FOUR OF THE VEH CLE AND TRAFFI C LAW SHALL
ALSO APPLY TO ANALYSES UNDER THI'S SECTI ON. | F THE ANALYSES WERE MADE BY
AN INDI VI DUAL POSSESSING A PERM T | SSUED BY THE DEPARTMENT OF HEALTH,
TH S SHALL BE PRESUMPTI VE EVI DENCE THAT THE EXAM NATION WAS PROPERLY
G VEN. THE PROVI SI ONS OF TH S PARAGRAPH DO NOT PRCHI BI T THE | NTRODUCTI ON
AS EVIDENCE OF AN ANALYSIS MADE BY AN | NDI VI DUAL OTHER THAN A PERSON
PCSSESSI NG A PERM T | SSUED BY THE DEPARTMENT OF HEALTH.

5. DEFINITIONS. FOR THE PURPCSES OF THI S SECTI ON:

(A) "LICENSE'" MEANS AND | NCLUDES LI CENSES | SSUED PURSUANT TO SECTI ON
400. 00 OF TH S CHAPTER, AND ANY PERM T | SSUED BY A COUNTY, CITY, TOM OR
VI LLAGE PURSUANT TO A LOCAL LAW CCDE OR ORDI NANCE WHI CH RESTRI CTS THE
PCSSESSI ON AND PURCHASE OF RI FLES AND SHOTGUNS.

(B) "LICENSI NG AUTHORI TY" MEANS THE LI CENSI NG OFFI CER OR AGENCY VWHI CH
| SSUES A LI CENSE.

S 265.50 CHEM CAL TEST EVI DENCE.

1. ADMSSIBILITY. UPON THE TRI AL OF ANY ACTI ON OR PROCEEDI NG ARI SI NG
OUT OF ACTIONS ALLEGED TO HAVE BEEN COWM TTED BY ANY PERSON ARRESTED FOR
A VI OLATI ON OF SUBDI VI SI ON NI NE OF SECTION 265.01 OF THFS ARTICLE, THE
COURT SHALL ADM T EVIDENCE OF THE AMOUNT OF ALCOHOL OR DRUGS I N THE
DEFENDANT' S BLOOD AS SHOAWN BY A TEST ADM NI STERED PURSUANT TO THE
PROVI SI ONS OF SECTI ON 265.45 OF TH S ARTI CLE.

2. PROBATIVE VALUE. THE FOLLOW NG EFFECT SHALL BE G VEN TO EVI DENCE OF
BLOOD- ALCOHOL CONTENT, AS DETERM NED BY SUCH TESTS, OF A PERSON ARRESTED
FOR VI OLATI ON OF SUBDI VI SI ON NI NE OF SECTI ON 265.01 OF TH S ARTI CLE:

(A) EVIDENCE THAT THERE WAS .05 OF ONE PER CENTUM OR LESS BY WVEI GHT OF
ALCOHCL |IN SUCH PERSON S BLOOD SHALL BE PRI MA FACI E EVI DENCE THAT THE
ABI LI'TY OF SUCH PERSON TO SAFELY POSSESS A FI REARM RI FLE OR SHOTGUN WAS
NOT | MPAI RED BY THE CONSUMPTI ON OF ALCOHOL, AND THAT SUCH PERSON WAS NOT
I N AN | NTOXI CATED CONDI TI ON;

(B) EVI DENCE THAT THERE WAS MORE THAN .05 OF ONE PER CENTUM BUT LESS
THAN .07 OF ONE PER CENTUM BY WEI GHT OF ALCOHOL | N SUCH PERSON S BLOOD
SHALL BE PRI MA FACI E EVI DENCE THAT SUCH PERSON WAS NOT | N AN | NTOXI CATED
CONDI TI ON, BUT SUCH EVI DENCE SHALL BE RELEVANT EVI DENCE, BUT SHALL NOT
BE G VEN PRI MA FACI E EFFECT, | N DETERM NI NG WVHETHER THE ABI LI TY OF SUCH
PERSON TO SAFELY POSSESS A FI REARM RI FLE OR SHOTGUN WAS | MPAI RED BY THE
CONSUMPTI ON OF ALCOHOL; AND

(© EVIDENCE THAT THERE WAS .07 OF ONE PER CENTUM OR MORE BUT LESS
THAN .08 OF ONE PER CENTUM BY WEI GHT OF ALCOHOL | N SUCH PERSON S BLOOD
SHALL BE PRI MA FACI E EVI DENCE THAT SUCH PERSON WAS NOT | N AN | NTOXI CATED
CONDI TI ON, BUT SUCH EVI DENCE SHALL BE G VEN PRI MA FACI E EFFECT | N DETER-
M NI NG WHETHER THE ABI LI TY OF SUCH PERSON TO SAFELY POSSESS A FlI REARM
Rl FLE OR SHOTGUN WAS | MPAI RED BY THE CONSUMPTI ON OF ALCOHQOL.

3. SUPPRESSION. A DEFENDANT WHO HAS BEEN COMPELLED TO SUBM T TO A
CHEM CAL TEST PURSUANT TO THE PROVI SI ONS OF SUBDI VI SI ON THREE OF SECTI ON
265.45 OF TH S ARTI CLE MAY MOVE FOR THE SUPPRESSI ON OF SUCH EVI DENCE | N
ACCORDANCE W TH ARTI CLE SEVEN HUNDRED TEN OF THE CRI M NAL PROCEDURE LAW
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ON THE GROUNDS THAT THE ORDER WAS OBTAI NED AND THE TEST ADM NI STERED I N
VI OLATION OF THE PROVI SI ONS OF SUCH SUBDI VI SI ON OR ANY OTHER APPLI CABLE
LAW

S 6. Subdivision 11 of section 400.00 of the penal |aw, as anended by
chapter 210 of the laws of 1999, is amended to read as foll ows:

11. License: revocation and suspension. The conviction of a |icensee
anywhere of a felony or serious offense shall operate as a revocation of
the license. A license may be revoked or suspended as provided for in

SUBDI VI SI ON TWO OF SECTI ON 265.45 OF THI S CHAPTER, section 530.14 of the
crimnal procedure |law or section eight hundred forty-two-a of the fam -
ly court act. Except for a |license issued pursuant to section 400.01 of
this article, a license may be revoked and cancelled at any tine in the
city of New York, and in the counties of Nassau and Suffolk, by the
licensing officer, and elsewhere than in the city of New York by any
judge or justice of a court of record; a license issued pursuant to
section 400.01 of this article nay be revoked and cancelled at any tine
by the licensing officer or any judge or justice of a court of record.
The official revoking a Iicense shall give witten notice thereof wth-
out unnecessary delay to the executive departnent, division of state
police, Albany, and shall also notify imediately the duly constituted
police authorities of the locality.

S 7. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided, however, that any actions, includ-
ing but not limted to the promulgation of rules and regul ati ons, neces-
sary to inplement the provisions of this act on its effective date are
aut hori zed and directed to be made and conpl eted on or before such date.



