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STATE OF NEW YORK

9036
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
June 20, 2009

Introduced by M of A GOITFRIED -- (at request of the Governor) -- read
once and referred to the Committee on |Insurance

AN ACT to amend chapter 266 of the laws of 1986, anending the civil
practice |law and rules and other laws relating to nmalpractice and
prof essi onal nedi cal conduct, in relation to the effectiveness thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 40 of chapter 266 of the |aws of 1986, amending the
civil practice law and rules and other laws relating to mal practice and
prof essi onal nedi cal conduct, as anended by section 1 of part D of chap-
ter 497 of the laws of 2008, is anended to read as foll ows:

S 40. The superintendent of insurance shall establish rates for poli-
ci es providing coverage for physicians and surgeons nedi cal rmal practice
for the periods comencing July 1, 1985 and ending June 30, 2011,
provi ded, however, that notw t hstanding any other provision of law, the
superintendent shall not establish or approve any increase in rates for
the period comencing July 1, [2008] 2009 and ending June 30, [2009]
2010. The superintendent shall direct insurers to establish segregated
accounts for prem unms, paynments, reserves and investnment inconme attrib-
utabl e to such prem um periods and shall require periodic reports by the
insurers regarding clains and expenses attributable to such periods to
noni t or whet her such accounts will be sufficient to nmeet incurred clains
and expenses. On or after July 1, 1989, the superintendent shall inpose
a surcharge on premuns to satisfy a projected deficiency that is
attributable to the premum |l evels established pursuant to this section
for such periods; provided, however, that such annual surcharge shal
not exceed ei ght percent of the established rate until July 1, 2011, at
which time and thereafter such surcharge shall not exceed twenty-five
percent of the approved adequate rate, and that such annual surcharges
shall continue for such period of tine as shall be sufficient to satisfy
such deficiency. The superintendent shall not inpose such surcharge
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during the period commencing July 1, [2008] 2009 and ending June 30,
[ 2009] 2010. On and after July 1, 1989, the surcharge prescribed by
this section shall be retained by insurers to the extent that they
i nsured physicians and surgeons during the July 1, 1985 through June 30,
2011 policy periods; in the event and to the extent physicians and
surgeons were insured by another insurer during such periods, all or a
pro rata share of the surcharge, as the case may be, shall be renmtted
to such other insurer in accordance with rules and regulations to be
pronul gated by the superintendent. Surcharges collected from physicians
and surgeons who were not insured during such policy periods shall be
apportioned anong all insurers in proportion to the premum witten by
each insurer during such policy periods; if a physician or surgeon was
insured by an insurer subject to rates established by the superintendent
during such policy periods, and at any tinme thereafter a hospital,
heal th rmai nt enance organi zati on, enployer or institution is responsible
for responding in damages for liability arising out of such physician's
or surgeon's practice of medicine, such responsible entity shall also
remt to such prior insurer the equivalent anount that would then be
collected as a surcharge if the physician or surgeon had continued to
remai n insured by such prior insurer. In the event any insurer that
provi ded coverage during such policy periods is in liquidation, the
property/casualty insurance security fund shall receive the portion of
surcharges to which the insurer in |iquidation would have been entitl ed.
The surcharges authorized herein shall be deened to be inconme earned for
the purposes of section 2303 of the insurance |aw. The superintendent,
in establishing adequate rates and in determning any projected defi-
ciency pursuant to the requirenments of this section and the insurance
| aw, shall give substantial weight, determined in his discretion and
judgnment, to the prospective anticipated effect of any regulations
pronmul gated and | aws enacted and the public benefit of stabilizing
mal practice rates and mnimzing rate |evel fluctuation during the peri-
od of tinme necessary for the devel opment of nore reliable statistica
experience as to the efficacy of such laws and regulations affecting
nmedi cal , dental or podiatric mal practice enacted or pronul gated in 1985,
1986, by this act and at any other tine. Notw thstanding any provision
of the insurance law, rates already established and to be established by
t he superintendent pursuant to this section are deenmed adequate if such
rates would be adequate when taken together with the maxi mum aut hori zed
annual surcharges to be inposed for a reasonable period of tinme whether
or not any such annual surcharge has been actually inposed as of the
est abl i shnent of such rates.
S 2. This act shall take effect imediately.



