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STATE OF NEW YORK

8921
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
June 16, 2009

Introduced by M of A BALL, BURLING QAKS, CALHOUN -- Milti-Sponsored
by -- M of A BACALLES, BARCLAY, BUTLER, CONTE, CROUCH, FI TZPATRI CK,
HAYES, KOLB, McDONOUGH, M LLER, RABBI TT, RAI A, RElILICH SAYWARD, SCOZ-
ZAFAVA -- read once and referred to the Commttee on Codes

AN ACT to anend the civil practice law and rules, the Ilabor Ilaw, the
vehicle and traffic law, and the court of clains act, in relation to
non- econoni ¢ damages for personal injury; to amend the real property
tax law, in relation to the exenption of tax districts fromobligation
or liability with respect to pre-existing environnmental contam nation
or pollution; to anend the general nmunicipal law, in relation to
liability of public entities; to amend the civil practice |aw and
rules, in relation to civil actions against professionals; to anend
the general obligations law, in relation to the duty to keep prem ses
safe for certain uses and enacting the "equine activity safety code

act"; to anmend the civil practice law and rules, in relation to
speci fic defenses for product liability actions; to anend the | abor
law, in relation to the disclosure of enploynment related information;

and to repeal article 16, section 214-d, subdivision (h) of rule 3211
and subdivision (i) of rule 3212 of the civil practice |law and rul es
and section 241-a of the |labor law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The civil practice law and rules is anmended by addi ng a new

article 50-C to read as foll ows:
ARTI CLE 50-C
LI M TATI ON ON NONECONOM C DAMAGES

5051. DEFI NI Tl ONS.

5052. DAMAGE AWARDS

S 5051. DEFINITIONS. AS USED IN TH S ARTI CLE

1. " NONECONOM C DAMAGES" MEANS SUBJECTI VE, NONPECUNI ARY DAMAGES ARl S-
| NG FROM THE PAIN, SUFFERI NG | NCONVENI ENCE, PHYSI CAL | MPAI RVENT OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD14261- 01-9
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DI SFI GUREMENT, MENTAL ANGUI SH, EMOTI ONAL DI STRESS, LOSS OF SOCI ETY AND
COVPANI ONSHI P, LOSS OF CONSORTI UM I NJURY TO REPUTATI ON, HUM LI ATI ON AND
OTHER NONPECUNI ARY DANAGES.

2. "ACTUAL ECONOM C DAMAGES' MEANS OBJECTI VELY VERI FI ABLE PECUNI ARY
DAMAGES ARl SI NG FROM MEDI CAL EXPENSES AND MEDI CAL CARE, LOSS OF EARNI NGS
AND EARNI NG CAPACI TY, BURI AL COSTS, LOSS OF USE OF PROPERTY, COSTS OF
REPAI R OR REPLACEMENT OF PROPERTY, COSTS OF OBTAI NI NG SUBSTI TUTE DOVES-
TI C SERVI CES, LOSS OF EMPLOYMENT, LOSS OF BUSI NESS OR EMPLOYMENT OPPOR-
TUNI TIES, REHABI LI TATION SERVICES, CUSTODI AL CARE AND OTHER PECUNI ARY
DAMAGES.

3. "PERSONAL | NJURY ACTI ON' MEANS ANY ACTION, |INCLUDING BUT IN NO
MANNER LIMTED TO MEDI CAL, DENTAL AND PODI ATRI C MALPRACTI CE ACTI ONS
VHETHER | N TORT, CONTRACT, OR OTHERW SE, IN WHICH THE PLAINTIFF SEEKS
DAMAGES FOR | NJURY TO THE PERSON OR WRONGFUL DEATH

4. " COVPENSATI ON' MEANS MONETARY AWARDS

S 5052. DAMAGE AWARDS. | N ANY PERSONAL | NJURY ACTI ON, THE PREVAI LI NG
PLAI NTI FF MAY BE AWARDED:

1. COVPENSATI ON FOR ACTUAL ECONOM C DAMAGES SUFFERED BY THE | NJURED
PLAI NTI FF; AND

2. COVPENSATI ON FOR NONECONOM C DAMAGES SUFFERED BY THE | NJURED PLAI N-
TI FF, NOT TO EXCEED TWD HUNDRED FI FTY THOUSAND DCOLLARS, PROVI DED, HOWEV-
ER, THAT THI S PROVI SI ON SHALL NOT APPLY WHERE A VERDI CT OR DECI SION OF A
COURT | NVOLVES A FI NDI NG OF W LLFUL, WANTON OR GROSS NEGLI GENCE AGAI NST
THE RESPONSI BLE PARTY OR PARTI ES.

S 2. Section 240 of the labor law, the section headi ng and subdi vi sion
2 as anmended by chapter 683 of the laws of 1947 and subdivision 1 as
anended by chapter 241 of the laws of 1981, is anmended to read as
fol | ows:

S 240. Scaffol ding and other devices for use of enployees. 1. Al
contractors and owners and their agents, except owners of one and two-
famly dwellings who contract for but do not direct or control the work,
in the erection, denolition, repairing, altering, painting, cleaning or
pointing of a building or structure shall furnish or erect, or cause to
be furni shed or erected DEVI CES OR EQUI PMENT for the performance of such
| abor, SUCH AS scaffolding, hoists, stays, |adders, slings, hangers,
bl ocks, pulleys, braces, irons, AND ropes, [and other devices which]
VHERE SUCH DEVI CES OR EQUI PMENT ARE NECESSARY TO G VE REASONABLE AND
ADEQUATE PROTECTION AND SAFETY TO A PERSON SO EMPLOYED. WHERE SUCH
DEVI CES OR EQUI PMENT ARE FURNI SHED OR ERECTED THE DEVI CES OR EQUI PVENT
shall be so constructed, placed and operated as to [give proper] PROVIDE
REASONABLE AND ADEQUATE protection AND SAFETY to a person so enpl oyed.

No liability pursuant to this subdivision for the failure to provide
protection to a person so enployed shall be inposed on professiona
engi neers as provided for in article one hundred forty-five of the
education law, architects as provided for in article one hundred forty-
seven of such |aw or | andscape architects as provided for in article one
hundred forty-eight of such |aw who do not direct or control the work
for activities other than planning and design. This exception shall not
di m ni sh or extinguish any liability of professional engineers or archi-
tects or landscape architects arising under the comon | aw or any ot her
provi sion of |aw

2. [Scaffolding or staging nore than twenty feet from the ground or
floor, swng or suspended from an overhead support or erected with
stationary supports, except scaffolding wholly within the interior of a
building and covering the entire floor space of any roomtherein, shal
have a safety rail of suitable mterial properly attached, bolted,
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braced or otherwise secured, rising at least thirty-four inches above
the floor or main portions of such scaffolding or stagi ng and extending
along the entire length of the outside and the ends thereof, with only
such openings as may be necessary for the delivery of materials. Such
scaffol ding or staging shall be so fastened as to prevent it from sway-
ing fromthe building or structure.

3. Al scaffolding shall be so constructed as to bear four tinmes the
maxi mum wei ght required to be dependent therefrom or placed thereon when
in use.] COWPLI ANCE W TH APPLI CABLE PROVI SIONS OF THE FEDERAL OCCUPA-
TIONAL  SAFETY AND HEALTH ACT AND PART TWENTY- THREE OF Tl TLE TWELVE OF
THE NEW YORK CODES, RULES AND REGULATI ONS, AS AMENDED, SHALL BE PRI MA
FACI E PROOF OF COWVPLI ANCE W TH SUBDI VI SION ONE OF THI' S SECTI ON

3. NOTHING IN THI S SECTI ON SHALL BE DEEMED TO RELI EVE A PERSON | NJURED
IN THE ERECTI ON, DEMOLI TI ON, REPAI RING ALTERI NG PAI NTI NG CLEAN NG OR
PO NTI NG OF A BUI LDI NG OR STRUCTURE FROM THE CONSEQUENCES OF HI'S CULPA-
BLE CONDUCT | N ACCORDANCE W TH SECTI ON FOURTEEN HUNDRED ELEVEN OF THE
Cl VI L PRACTI CE LAW AND RULES.

S 3. Section 241 of the |abor law, as added by chapter 1108 of the
laws of 1969, the opening paragraph as anended by chapter 670 of the
| aws of 1980, subdivisions 6, 7 and 8 as anended and subdivision 10 as
added by chapter 520 of the laws of 1989 and subdivision 9 as added by
chapter 241 of the laws of 1981, is amended to read as foll ows:

S 241. Construction, excavation and denolition work. 1. Al contrac-
tors and owners and their agents, except owners of one and two-famly
dwel I i ngs who contract for but do not direct or control the work, when
constructing or denplishing buildings or doing any excavating in
connection therewith, shall [conply with the foll ow ng requirenents:

1. If the floors are to be arched between the beans thereof, or if the

floors or filling in between the floors are of fireproof material, the
flooring or filling in shall be conpleted as the buil ding progresses.

2. If the floors are not to be filled in between the beans with brick
or other fireproof material, the underflooring shall be laid on each
story as the building progresses.

3. If double floors are not to be used, the floor two stories ime-

di ately below the story where the work is being perforned shall be kept
pl anked over.

4. |f the floor beans are of iron or steel, the entire tier of iron or
steel beans on which the structural iron or steel work is being erected
shall be thoroughly planked over, except spaces reasonably required for
proper construction of the iron or steel work, for raising or |owering
of materials or for stairways and elevator shafts designated by the
pl ans and specifications.

5. If elevators, elevating nachines or hod-hoisting apparatus are used
in the course of construction, for the purpose of lifting materials, the
shafts or openings in each floor and at each | anding | evel shall be
inclosed or fenced in on all sides by a barrier of suitable height,
except on two sides which may be used for taking off and putting on
mat eri al s, and those sides shall be guarded by an adjustable barrier not
| ess than three nor nore than four feet fromthe floor and not |ess than
two feet fromthe edges of such shafts or openings.

6. Al areas in which construction, excavation or denmolition work is
being perforned shall be so constructed, shored, equipped, guarded,
arranged, operated and conducted] CONSTRUCT, SHORE, EQU P, GUARD
ARRANGE, OPERATE AND CONDUCT SUCH WORK SO as to provide reasonabl e and
adequate protection and safety to the persons enployed therein or
lawfully frequenting such places. The conm ssioner nay nmeke rules to
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carry into effect the provisions of this subdivision, and the owners and
contractors and their agents for such work, except owners of one and
two-famly dwellings who contract for but do not direct or control the
wor k, shall conply therewth.

[7. The comm ssioner may nmake rules to provide for the protection of
wor kers in connection with the excavation work for the construction of
bui l di ngs, the work of constructing or denolishing buildings and struc-
tures, and the guardi ng of dangerous nachinery used in connection there-
with, and the owners and contractors and their agents for such work,
except owners of one and two-famly dwellings who contract for but do
not direct or control the work, shall conply therewth.

8.] 2. COWPLI ANCE W TH APPLI CABLE PROVI SIONS OF THE FEDERAL OCCUPA-
TIONAL SAFETY AND HEALTH ACT AND PART TWVENTY- THREE OF Tl TLE TWELVE OF
THE NEW YORK CODES, RULES AND REGULATI ONS, AS AMENDED, SHALL BE PRI MA
FACI E PROOF OF COVPLI ANCE W TH SUBDI VI SION ONE OF THI' S SECTI ON

3. NOTHING IN THI' S SECTI ON SHALL BE DEEMED TO RELI EVE A PERSON | NJURED
I N THE CONSTRUCTI ON, DEMOLI TI ON OR EXCAVATI ON OF A BUI LDI NG OR STRUCTURE
FROM THE CONSEQUENCES OF HI S CULPABLE CONDUCT | N ACCORDANCE W TH SECTI ON
FOURTEEN HUNDRED ELEVEN OF THE Cl VI L PRACTI CE LAW AND RULES.

4. The comm ssioner, as deemed necessary, shall pronulgate rules
desi gned for the purpose of providing for the reasonable and adequate
protection and safety of persons passing by all areas, buildings or
structures in which construction, excavation or denolition work i s being
performed, and the owners and contractors and their agents for such
wor k, except owners of one and two-family dwellings who contract for but
do not direct or control the work, shall conply therewith. The
provi sions of this subdivision shall not apply to cities having a popu-
| ati on of one mllion or nore.

[9.] 5. No liability for the non-conpliance with any of the provisions
of this section shall be inposed on professional engineers as provided
for in article one hundred forty-five of the education Ilaw, architects
as provided for in article one hundred forty-seven of such | aw or | and-
scape architects as provided for in article one hundred forty-eight of
such law who do not direct or control the work for activities other than
pl anni ng and design. This exception shall not dimnish or extinguish any
liability of professional engineers, architects or |andscape architects
ari sing under the common | aw or any other provision of |aw

[10.] 6. Prior to advertising for bids or contracting for or conmenc-
ing work on any denolition work on buil dings covered under this section
except agricultural buildings as defined in regulations pronulgated by
the comm ssioner and except buildings the construction of which was
begun on or after January first, nineteen hundred seventy-four, al
owners and their agents, except owners of one and two-fam |y dwellings
who contract for but do not direct or control the work, shall conduct or
cause to be conducted a survey to determ ne whether or not the building
to be denolished contains asbestos or asbestos material as defined in
section nine hundred one of this chapter. Such surveys shall be
conducted in conformance with rules and regul ati ons promnul gated by the
commi ssioner. Information derived fromsuch survey shall be immediately
transmtted to the conmmssioner and to the |ocal governnental entity
charged with issuing a permt for such denolition under applicable state
or local laws or, if no such permt is required, to the town or city
clerk. If such survey finds that a building to be denolished contains
asbest os or asbestos material as defined by section nine hundred one of
[the] THI'S chapter, no bids shall be advertised nor contracts awarded
nor denolition work conmenced by any owner or agent prior to conpletion
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of an asbestos renediation contract performed by a |icensed asbestos
contractor as defined by section nine hundred one of this chapter.

S 4. Section 241-a of the |abor |aw is REPEALED

S 5. The openi ng paragraph of subdivision 3 of section 30 of the |abor
| aw, as added by chapter 162 of the |laws of 1993, is anended to read as
fol | ows:

Except for variations concerning provisions, rules, codes, orders or
any other matter affecting asbestos projects or safety and health stand-
ards for public enployees, including but not linmted to projects covered
by article thirty and section twenty-seven-a and subdivision [ten] SIX
of section two hundred forty-one of this chapter;

S 6. Subdivision 3 of section 388 of the vehicle and traffic law, as
anended by chapter 552 of the laws of 1962, is anmended to read as
fol | ows:

3. As used in this section, "owner" shall be as defined in section one
hundred twenty-eight of this chapter and their liability wunder this
section shall be joint and several. |If a vehicle be sold under a
contract of sale which reserves a security interest in the vehicle in
favor of the vendor, such vendor or his assignee shall not, after deliv-
ery of such vehicle, be deenmed an owner within the provisions of this
section, but the vendee, or his assignee, receiving possession thereof,
shall be deened such owner notw thstanding the terns of such contract,
until the vendor or his assignee shall retake possession of such vehi-
cle. A secured party in whose favor there is a security interest in any
vehi cl e out of his possession, shall not be deemed an owner wthin the
provi sions of this section. NOTW THSTANDI NG ANY OTHER PROVI SION OF THI S
SUBDIVISION, |IF A VEH CLE IS A LEASED VEH CLE, THE TERM "OMER' SHALL
MEAN THE PERSON TO WHOM THE VEH CLE HAS BEEN LEASED, NOT THE PERSON TO
VHOM THE CERTIFICATE OF TITLE FOR THE VEH CLE HAS BEEN | SSUED OR
ASSI GNED OR TO WHOM THE MANUFACTURER' S OR | MPORTER S CERTI FI CATE OF
ORIG N FOR THE VEH CLE HAS BEEN DELI VERED OR ASSI GNED. FOR PURPOSES OF
THI S SECTI ON, "LEASED' MEANS THE TRANSFER OF THE POSSESSI ON OR THE RI GHT
TO POSSESSI ON OF A VEHI CLE TO A LESSEE FOR A VALUABLE CONSI DERATI ON FOR
A CONTINUOUS PERICD OF TWELVE MONTHS OR MORE, PURSUANT TO ONE OR MORE
VRl TTEN AGREEMENTS.

S 7. Subdivisions 2, 3 and 4 of section 9 of the court of clainms act,
subdi vision 2 as anended by chapter 40 of the |aws of 1977, are anended
to read as foll ows:

2. To hear and determ ne a claimof any person, corporation or rmunici-
pality against the state, A COUNTY, CTY, TOAN, VILLAGE, SCHOOL
DI STRICT, OR A SPECIAL DI STRICT, AS SUCH TERM | S DEFI NED I N SECTI ON ONE
HUNDRED TWDO OF THE REAL PROPERTY TAX LAW for the appropriation of any
real or personal property or any interest therein, for the breach of
contract, express or inplied, or for the torts of its officers or
enpl oyees while acting as such officers or enployees, providing the
claimant conplies with the I|imtations of this article. For the
purposes of this act only, a real property tax lien shall be deened to
be an interest in real property.

3. To hear and determ ne any claimin favor of the state, A COUNTY,
cTY, TOMW, VILLAGE, SCHOOL DI STRICT, OR A SPECI AL DI STRICT, AS SUCH
TERM IS DEFI NED | N SECTI ON ONE HUNDRED TWD OF THE REAL PROPERTY TAX LAW
agai nst the clainmant, or against his assignor at the tinme of the assign-
ment .

4. To render judgnent in favor of the claimant or the state, A COUNTY,
CITY, TOMN, VILLAGE, SCHOOL DI STRICT, OR A SPECIAL DI STRICT, AS SUCH
TERM IS DEFI NED | N SECTI ON ONE HUNDRED TWD OF THE REAL PROPERTY TAX LAW
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for such sumas should be paid by or to the state, A COUNTY, CITY, TO/W,
VI LLAGE, SCHOOL DI STRICT, OR A SPECI AL DI STRI CT, AS SUCH TERM | S DEFI NED
I N SECTI ON ONE HUNDRED TWO OF THE REAL PROPERTY TAX LAW

S 8. The court of clainms act is amended by adding a new section 9-a to
read as foll ows:

S 9-A CONSTRUCTION OF "STATE'. FOR PURPOCSES OF THI S ACT, THE TERM
"STATE" SHALL BE DEEMED TO | NCLUDE A COUNTY, CITY, TOM, VILLACGE, SCHOOL
DI STRICT, OR A SPECI AL DI STRICT, AS THAT TERM | S DEFI NED I N SECTION ONE
HUNDRED TWDO OF THE REAL PROPERTY TAX LAW VHENEVER SUCH A CONSTRUCTI ON
| S NECESSARY TO EFFECTUATE THE PROVI SIONS OF THHS ACT WTH RESPECT TO
THE JURI SDI CTI ON CONFERRED BY SECTION NI NE OF THI S ARTI CLE PERTAI NI NG TO
SUCH ENTI TI ES; PROVI DED THAT SUCH A CONSTRUCTI ON SHALL NOT BE d VEN VHEN
| T WOULD CONFLI CT WTH THE PROVI SI ONS OF THE GENERAL MUNI Cl PAL LAW

S 9. Article 16 of the civil practice law and rules is REPEALED and a
new article 16 is added to read as foll ows:

ARTI CLE 16
LIMTED LI ABI LI TY OF PERSONS JO NTLY LI ABLE

1600. DEFI NI TI ONS.

1601. LIMTED LI ABILITY OF PERSONS JO NTLY LI ABLE.

1602. APPL| CATI ON.

1603. BURDEN OF PROCF.

S 1600. DEFINITIONS. AS USED IN THI S ARTI CLE, THE TERM " DAMAGES" SHALL
I NCLUDE, BUT IN NO MANNER BE LIM TED TO, ALL ECONOM C AND NON- ECONOM C
LSS AWARDED | N AN ACTI ON AS PECUNI ARY COVPENSATI ON OR SATI SFACTI ON FOR
AN | NJURY CAUSED OR LGOSS SUSTAI NED AS A RESULT OF A BREACH OF A CONTRAC
TUAL OBLI GATION, A TORTIQUS ACT OF COW SSION OR OM SSI ON OF ANY OTHER
SUCH | NCI DENT.

S 1601. LIMTED LIABILITY OF PERSONS JO NTLY LI ABLE. 1. NOTW THSTAND-
I NG ANY OTHER PROVI SION OF LAW VWHEN A VERDI CT OR DECI SION I N AN ACTI ON
OR CLAIM FOR ECONOM C OR NON- ECONOM C DAMAGES |'S DETERM NED | N FAVOR OF
A CLAI MANT | N AN ACTI ON | NVOLVI NG TWO OR MORE WRONGDCERS JO NTLY LI ABLE
OR IN A CLAI M AGAI NST THE STATE, THE LI ABILITY OF EACH SUCH WRONGDCER TO
THE CLAI MANT FOR LGSS SHALL NOT EXCEED THE WRONGDCER S EQUI TABLE SHARE
DETERM NED | N ACCORDANCE W TH THE RELATI VE CULPABILITY OF EACH PERSON
CAUSING OR CONTRIBUTING TO THE TOTAL LIABILITY, WHETHER OR NOT SUCH
PERSON WAS OR COULD HAVE BEEN A PARTY TO THE ACTI ON.

2. NOTHING IN TH' S SECTI ON SHALL BE CONSTRUED TO AFFECT OR | MPAI R ANY
Rl GHT OF A WRONGDOER PURSUANT TO THE PROVI SI ONS OF SECTI ON 15-108 OF THE
GENERAL OBLI GATI ONS LAW

S 1602. APPLI CATION. THE LI M TATIONS SET FORTH IN THI S ARTI CLE SHALL:

1. APPLY TO ANY CLAIM FOR CONTRI BUTI ON OR | NDEMNI FI CATI ON BUT SHALL
NOT | NCLUDE: (A) A CLAIM FOR | NDEWMNI FI CATION I F, PRIOR TO THE ACCI DENT
OR OCCURRENCE ON WH CH THE CLAIM | S BASED, THE CLAI MANT AND THE WRONG
DCER HAD ENTERED I NTO A WRI TTEN CONTRACT IN WH CH THE WRONGDCER HAD
EXPRESSLY AGREED TO |INDEMNIFY THE CLAIMANT FOR THE TYPE OF LGSS
SUFFERED; OR (B) A CLAIM FOR | NDEMNI FI CATION BY A PUBLIC EMPLOYEE,
I NCLUDI NG | NDEWMNI FI CATI ON  PURSUANT TO SECTION FI FTY- K OF THE GENERAL
MUNI CI PAL LAW OR SECTI ON SEVENTEEN OR EI GHTEEN OF THE PUBLIC OFFI CERS
LAW

2. NOT BE CONSTRUED TO | MPAIR, ALTER, LIMT, MOD FY, ENLARGE, ABROGATE
OR RESTRICT (A) THE LIMTATIONS SET FORTH I N SECTI ON TVENTY-A OF THE
COURT OF CLAI M5 ACT; (B) ANY I MVUNITY OR RI GHT OF | NDEMNI FI CATI ON AVAI L-
ABLE TO OR CONFERRED UPON ANY DEFENDANT FOR ANY NEGLI GENT OR WRONGFUL
ACT OR OM SSION, (C) ANY RIGHT ON THE PART OF ANY DEFENDANT TO PLEAD AND
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PROVE AN AFFI RVATI VE DEFENSE AS TO CULPABLE CONDUCT ATTRI BUTABLE TO A
CLAI MANT OR DECEDENT WHI CH IS CLAI MED BY SUCH DEFENDANT | N DI M NUTI ON OF
DAMAGES | N ANY ACTION; AND (D) ANY LIABILITY ARISING BY REASON OF A
NON- DELEGABLE DUTY OR BY REASON OF THE DOCTRI NE OF RESPONDENT SUPERI OR.

3. NOT BE APPLI ED TO CLAI M5 UNDER THE WORKERS' COWPENSATI ON LAW OR TO
A CLAI M AGAI NST A DEFENDANT WHERE THE CLAI MANT HAS SUSTAINED A "GRAVE
| NJURY" AS DEFINED | N SECTI ON ELEVEN OF THE WORKERS' COMPENSATI ON LAW TO
THE EXTENT OF THE EQUI TABLE SHARE OF ANY PERSON AGAI NST WHOM THE CLAI M
ANT |'S BARRED FROM ASSERTI NG A CAUSE OF ACTI ON BECAUSE OF THE APPLI CA-
BILITY OF THE WORKERS' COVPENSATI ON LAW PROVI DED, HOWNEVER, THAT NOTHI NG
IN THIS SECTION SHALL BE CONSTRUED TO CREATE, |IMPAIR ALTER, LIMT,
MODI FY, ENLARGE, ABROGATE OR RESTRI CT ANY THEORY OF LI ABI LI TY UPON WH CH
ANY PERSON MAY BE HELD LI ABLE.

4. I N CONJUNCTION WTH THE OTHER PROVISIONS OF THIS ARTICLE NOT BE
CONSTRUED TO CREATE OR ENLARGE ACTI ONS FOR CONTRI BUTI ONS OR | NDEMNI TY
BARRED BECAUSE OF THE APPLI CATI ON OF THE WORKERS'  COVPENSATI ON LAW OF
THI S STATE, ANY OTHER STATE OR THE FEDERAL GOVERNMENT, OR SECTI ON 18-201
OF THE GENERAL OBLI GATI ONS LAW

S 1603. BURDEN OF PROOF. | N ANY ACTI ON OR CLAI M FOR DANMAGES, A PARTY
ASSERTI NG THAT THE LI M TATIONS OF LIABILITY SET FORTH IN TH S ARTI CLE DO
NOT APPLY SHALL ALLEGE, AND MJST PROVE BY A PREPONDERANCE OF THE
EVI DENCE, THAT ONE OR MORE OF THE EXEMPTI ONS SET FORTH I N EI THER SUBDI -
VI SI ON TWD OF SECTI ON SI XTEEN HUNDRED ONE, OR SECTION S| XTEEN HUNDRED
TWO OF THI S ARTI CLE, SHALL APPLY.

S 10. The real property tax lawis anmended by addi ng a new section
1181 to read as foll ows:

S 1181. EXEMPTI ON OF TAX DI STRICT FROM OBLI GATION OR LIABILITY WTH
RESPECT TO PRE- EXI STI NG ENVI RONVENTAL CONTAM NATI ON OR PCLLUTI ON. A TAX
DI STRI CT SHALL NOT | NCUR ANY OBLI GATION OR LIABILITY FOR (1) THE ASSESS-
MENT, REG STRATI ON, CLEANUP, REMOVAL, ABATEMENT, DI SPOSAL OR TREATMENT
OF ANY HAZARDOUS SUBSTANCE OR WASTE, PETROLEUM DI SCHARGE, BURI ED TANK OR
CONTAI NER, TOXIC SUBSTANCE OR WASTE, ASBESTOS, LEAD PAI NT, PESTI Cl DE,
RADI OACTI VE SUBSTANCE, OR OTHER ENVI RONVENTAL CONTAM NANT OR POLLUTANT
VH CH WAS PRESENT UPON, IN THE AIR ABOVE, OR IN THE GROUND BELOW A
PARCEL OF REAL PROPERTY OR (2) ANY I NJURY OR DAMAGE TO PERSON OR PROPER-
TY RESULTI NG THEREFROM VWHI CH OCCURRED PRIOR TO THE TIME TITLE TO SUCH
PARCEL WAS ACQUI RED BY SUCH TAX DI STRI CT PURSUANT TO THE PROVI SI ONS OF
THI S ARTI CLE, UNLESS THE PRESENCE OF SUCH ENVI RONMENTAL CONTAM NANT OR
POLLUTANT OR SUCH PRI OR | NJURY OR DAMAGE RESULTI NG THEREFROM WAS PHYS-
| CALLY CAUSED OR CONTRI BUTED TO BY SUCH TAX DI STRICT. NOR SHALL A TAX
DI STRICT HAVING ACQUI RED TI TLE TO SUCH ENVI RONMENTALLY CONTAM NATED OR
POLLUTED PARCEL OF REAL PROPERTY PURSUANT TO THE PROVISIONS OF THI'S
ARTI CLE | NCUR ANY SUCH OBLI GATI ON OR LI ABI LI TY AS A RESULT OF THEREAFTER
(A) TAKING ANY ACTION TO SECURE, PRESERVE, STABILIZE, MAI NTAIN, OR
COLLECT FROM ANY HOLDOVER OCCUPANT THEREOF THE FAIR VALUE OF THE TEMPO
RARY USE AND OCCUPANCY OF SUCH PARCEL OR (B) TRANSFERRI NG TI TLE TO SUCH
PARCEL TO ANY OTHER PERSON OR ENTI TY, UNLESS SUCH ACTI ON OR TRANSFER OF
TI TLE PHYSI CALLY CONTRI BUTES TO SUCH PRE- EXI STI NG ENVI RONVENTAL CONTAM
| NATI ON OR PCOLLUTI ON OR PRI OR I NJURY OR DAMAGE TO PERSON OR PROPERTY.

S 11. The general nunicipal law is anended by adding a new article 4-A
to read as foll ows:

ARTI CLE 4- A
LI ABI LI TY OF PUBLI C ENTI TI ES
SECTI ON 60. DEFI NI TI ONS.
61. APPLI CATI ON.
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62. LIABILITY OF PUBLIC ENTITIES FOR I NJURI ES SUSTAI NED ON OR I N
PUBLI C RECREATI ONAL FACI LI Tl ES.

S 60. DEFINITIONS. AS USED IN TH S ARTI CLE:

1. "PUBLIC ENTITY" MEANS (A) A COUNTY, CITY, TOMW, VILLAGE OR ANY
OTHER POLI TI CAL SUBDI VISION OR CIVIL DI VISION OF THE STATE;, (B) A SCHOOL
DI STRI CT, BOARD OF COOPERATI VE EDUCATI ONAL SERVI CES OR ANY OTHER GOVERN-
MENTAL ENTI TY OR COVBI NATI ON OR ASSOCI ATION OF GOVERNMENTAL ENTI TI ES
OPERATING A PUBLIC SCHOOL, COLLEGE OR COMMUNI TY COLLEGE OR UNI VERSI TY,
EXCEPT A STATE UNIVERSITY; (C) A PUBLIC | MPROVEMENT OR SPECI AL DI STRI CT
OR DI STRI CT CORPORATI ON; (D) A PUBLIC BENEFI T CORPORATION, (E) A MUNICI -
PAL HOUSI NG AUTHORI TY; OR (F) ANY OTHER PUBLI C CORPORATI ON OR POLI Tl CAL
SUBDI VI SI ON OF THE STATE.

2. "OPERATOR' MEANS A PERSON OR PERSONS UNDER CONTRACT WTH A PUBLIC
ENTITY TO PROVIDE FOR THE OPERATI ON, MAI NTENANCE OR BOTH OF A PUBLIC
RECREATI ONAL FACI LI TY.

3. "PUBLI C RECREATI ONAL FACI LI TY" MEANS A FACILITY OMNED BY A PUBLIC
ENTITY FOR THE USE OF THE GENERAL PUBLI C AS SPECTATORS OR PARTI Cl PANTS
| N RECREATI ON ACTIVITIES | NCLUDI NG, BUT NOT LIMTED TO SKII NG GOLFI NG
SWMM NG TENNI'S, | CE SKATING OR | CE HOCKEY FACILITIES, TOGETHER W TH
ALL BU LDI NGS, STRUCTURES, MACHI NERY, EQUI PMENT, FACI LI TIES AND APPURTE-
NANCES THERETO.

S 61. APPLICATION. THE PROVI SIONS OF THI S ARTI CLE SHALL APPLY TO ALL
CAUSES OF ACTI ON FOR PERSONAL | NJURY, INJURY TO PROPERTY OR WRONGFUL
DEATH AGAI NST A PUBLI C ENTI TY.

S 62. LIABILITY OF PUBLIC ENTITIES FOR | NJURIES SUSTAINED ON OR I N
PUBLI C RECREATI ONAL FACI LI TIES. I N ORDER TO ENCOURAGE THE GRANTING OF
ACCESS TO PUBLI C RECREATI ONAL FACILITIES, IT IS HEREBY DECLARED THAT USE
BY THE PUBLIC OF SUCH FACI LI TI ES | NCLUDES AN ASSUMPTI ON OF RI SK BY THE
USER. NOTW THSTANDI NG THE PROVI SI ONS OF SECTION 5-326 OF THE GENERAL
OBLI GATIONS LAW  ACTIONS FOR | NJURI ES SUSTAI NED ON OR I N PUBLI C RECRE-
ATI ONAL FACI LI TIES, | NCLUDI NG EQUI PMENT, DEVI CES, ATTRACTIONS, RIDES OR
OTHERW SE, SHALL BE ALLOWED ONLY |F SUCH I NJURI ES AROCSE FROM W LLFUL,
WANTON OR GROSS NEGLI GENCE ON THE PART OF THE PUBLI C ENTI TY OR OPERATOR.

S 12. Section 3012-a of the civil practice | aw and rules, as
anended by chapter 507 of the laws of 1987, is anmended to read as
fol | ows:

S 3012-a. Certificate of nerit in nedical, dental and podiatric malp-
ractice actions AND ACTI ONS AGAI NST ALL OTHER PROFESSI ONALS. (a) In any
action for nedical, dental or podiatric malpractice, ORIN ANY ACTION
FOR DAVAGES, CONTRI BUTI ON OR I NDEWMNI TY ARI SI NG OUT OF ALLEGED NEGLI GENCE
OF A PROFESSI ONAL SUBJECT TO THE PROVI SI ONS OF TI TLE ElI GHT OF THE EDUCA-
TION LAW the conplaint shall be acconpanied by a certificate, executed
by the attorney for the plaintiff, OR OTHER PARTY ASSERTI NG THE CAUSE
OF ACTIQN, declaring that:

(1) the attorney has reviewed the facts of the case and has consulted
with at | east one physician in nedical nalpractice actions, at |east one
dentist in dental malpractice actions [or], at |east one podiatrist in
podi atric mal practice actions, OR AT LEAST ONE PROFESSI ONAL I N THE SAME
PROFESSION AS THE PERSON OR PERSONS DEFENDANT | N THE SUBJECT SUI T IN
OTHER PROFESSI ONAL MALPRACTI CE OR NEGLI GENCE ACTI ONS AND who is |icensed
to practice in this state or any other state and who the attorney
reasonably believes is know edgeable in the relevant issues involved in
the particular action, AND WHO HAS SI GNED AN AFFI DAVI T CONCLUDI NG THAT
THERE | S A REASONABLE BASI S FOR THE COWWENCEMENT OF AN ACTION, SUCH
AFFI DAVIT SHALL ACCOVPANY THE CERTI FI CATE REQUI RED BY THI S SECTI ON, and
that the attorney has concluded on the basis of such review [and],
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consultation AND AFFIDAVIT that there is a reasonable basis for the
conmencenent of such action; or

(2) the attorney was unable to obtain the consultation AND AFFI DA-
VIT required by paragraph one of this subdivision because a limtation
of time, established by article two of this chapter, would bar the
action and that the certificate required by paragraph one of this
subdi vision could not reasonably be obtai ned before such tine expired.
If a certificate i s executed pursuant to this subdivision, the
certificate required by this section shall be filed wthin ninety
days after service of the conplaint; or

(3) the attorney was unable to obtain the consultation AND AFFI DAVI T
requi red by paragraph one of this subdivision because the attorney had
made three separate good faith attenpts with three separate physicians,
dentists [or], podiatrists OR SUBJECT PROFESSI ONALS, in accordance wth
the provisions of paragraph one of this subdivision to obtain such
consul tati on AND AFFI DAVI T and none of those contacted would agree to
such a consul tati on AND AFFI DAVI T.

(b) Where a certificate is required pursuant to this section, a single
certificate shall be filed for each action, even if nore than one
def endant has been naned in the conplaint or is subsequently naned.

(c) Were the attorney intends to rely solely on the doctrine of "res
ipsa loquitur", this section shall be inapplicable. |In such cases, the
conpl aint shall be acconpanied by a certificate, executed by the attor-
ney, declaring that the attorney is solely relying on such doctrine and,
for that reason, is not filing a certificate required by this section.

(d)y If arequest by the plaintiff for the records of the plaintiff's
nmedi cal or dental treatnment by the defendants has been nmde and such
records have not been produced, the plaintiff shall not be required to
serve the certificate required by this section until ninety days after
such records have been produced.

(e) For purposes of this section, and subject to the provisions of
section thirty-one hundred one of this chapter, an attorney who submts
a certificate as required by paragraph one or two of subdivision (a) of
this section and the physician, dentist [or], podiatrist OR SUBJECT
PROFESSI ONALS with whom the attorney consulted shall not be required to
disclose the identity of the physician, dentist [or], podiatrist OR
SUBJECT PROFESSI ONALS consulted and the contents of such consultation
AND AFFI DAVIT; provided, however, that when the attorney nakes a claim
under paragraph three of subdivision (a) of this section that he was
unable to obtain the required consultation AND AFFIDAVIT with the physi -
cian, dentist [or], podiatrist OR SUBJECT PROFESSI ONALS, the court may,
upon the request of a defendant made prior to conpliance by the plain-
tiff with the provisions of section thirty-one hundred ONE of this chap-
ter, require the attorney to divulge to the court the nanes of physi-
cians, dentists [or], podiatrists OR SUBJECT PROFESSI ONALS refusing such
consul tati on AND AFFI DAVI T.

(f) The provisions of this section shall not be applicable to a plain-
tiff who is not represented by an attorney.

(g) The plaintiff may, in lieu of serving the certificate required by
this section, provide the defendant or defendants with the informtion
required by paragraph one of subdivision (d) of section thirty-one
hundred one of this chapter within the period of tine prescribed by this
secti on.

(H THE SUBJECT PROFESSI ONAL OR PROFESSI ONALS CONSULTED MAY NOT BE A
PARTY TO THE LI TI GATI ON.
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(1) FOR PURPOSES OF THI'S SECTION, A COWPLAINT SHALL | NCLUDE A
COVPLAI NT, THI RD PARTY COVPLAI NT, AN ANSWER CONTAI NI NG A COUNTERCLAI M OR
A CRCSS CLAIM

S 13. Section 9-103 of the general obligations |aw, as anended by
chapter 408 of the laws of 1979, paragraph a of subdivision 1 as sepa-
rately amended by chapters 141 and 286 of the | aws of 1984 and paragraph
c of subdivision 1 as added by chapter 174 of the laws of 1980, is
amended to read as foll ows:

S 9-103. No duty to keep prem ses safe for certain uses; responsibil-

ty for acts of such users. 1. THE LEGQ SLATURE REAFFI RMS THE PURPOSE OF

THIS SECTION WHCH IS TO ENCOURAGE PROPERTY ONNERS TO MAKE LAND AND
WATER AREAS AVAI LABLE TO THE PUBLIC FOR RECREATI ONAL OR CONSERVATI ON
PURPCSES BY LIMTING THEI R POTENTI AL LI ABI LI TY EXPOSURE TOMRD PERSONS
ENTERI NG THEREON FOR SUCH PURPCSES. | TS PROVI SI ONS SHOULD BE CONSTRUED
TO ACCOWPLI SH THOSE OBJECTI VES.

1-A. DEFINITIONS. AS USED IN THI S SECTI ON

A, "LANDS USED | N AGRI CULTURAL PRODUCTI ON' MEANS LAND AS DEFI NED I N
SUBDI VI SI ON FOUR OF SECTI ON THREE HUNDRED ONE OF THE AGRI CULTURE AND
MARKETS LAW EXCEPT THAT THE PARCEL OF LAND MAY BE LESS THAN TEN ACRES
AND STI LL QUALI FY.

B. "OMER, LESSEE, OR OCCUPANT" MEANS ANY PERSON ENTITLED TO THE
EXCLUSI VE OR NON EXCLUSI VE USE OR POSSESSI ON OF THE PREM SES, | NCLUDI NG
HOLDERS OF CONSERVATI ON AND TRAI L EASEMENTS.

C. "UNDEVELOPED PREM SES" MEANS PROPERTY EXISTING IN |ITS NATURALLY
OCCURRI NG STATE, W THOUT STRUCTURES, | MPROVEMENTS OR MANMADE OBJECTS
CONSTRUCTED, S| TUATED OR PLACED ON THE PROPERTY BY THE OWER, LESSEE
OCCUPANT OR OTHER PERSONS. |F PROPERTY CONTAI NS BOTH UNDEVELOPED AND
DEVELOPED AREAS, THE OMER, LESSEE OR OCCUPANT OAES NO DUTY TO KEEP THE
UNDEVELOPED PORTI ON OF THE PREM SES SAFE FOR ENTRY OR USE BY OTHERS FOR
RECREATI ONAL PURPGCSES, BUT NOTHI NG IN THI' S SECTI ON AFFECTS OR ALTERS THE
LI ABI LI TY OF SUCH OMNER, LESSEE OR OCCUPANT TO OTHERS WHO ENTER UPON THE
DEVELOPED PORTION OF THE PREM SES. UNDEVELOPED LAND NMAY | NCLUDE A
CLEARED PATH IF IT IS NOT PAVED AND THE PATH SHALL NOT CEASE TO BE
" UNDEVELOPED' BECAUSE | TS CREATI ON OR MAI NTENANCE REQUI RES M NOR ALTER-
ATI ON OF LANDSCAPE. LAND DOES NOT CEASE TO BE "UNDEVELOPED' | F THE ONLY
MANVADE ALTERATI ON |'S THE PLANTI NG AND MAI NTENANCE OF FLORA, | NCLUDI NG
TREES, SHRUBS, FLOWERS, OR GRASS.

2. Except as provided in subdivision [tw] THREE,

a. an owner, |essee or occupant of UNDEVELOPED prem ses OR OF LAND
USED I N AGRI CULTURAL PRODUCTI ON, whether or not posted as provided in
section 11-2111 of the environnmental conservation |aw, AND WHETHER OR
NOT A FARM owes no duty to keep the prem ses safe for entry or wuse by
others for ANY RECREATI ONAL USE, | NCLUDI NG BUT NOT LI M TED TO hunti ng,
fishing, organized gleaning as defined in section seventy-one-y of the
agriculture and narkets | aw, canoeing, boating, trapping, hiking, cross-
country skiing, tobogganing, sledding, speleological activities, horse-
back riding, bicycle riding, hang gliding, notorized vehicle operation
for recreational purposes, snownobil e operation, cutting or gathering of
wood for non-conmercial purposes or training of dogs, or to give warning
of any hazardous <condition or use of or structure or activity on such
prem ses to persons entering for such purposes;

b. an owner, |essee or occupant of prem ses who gives permssion to
anot her to pursue any such activities upon such prem ses does not there-
by (1) extend any assurance that the prenmi ses are safe for such purpose,
or (2) constitute the person to whompernission is granted an invitee to
whom a duty of care is owed, or (3) assune responsibility for or incur
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liability for any injury to person or property caused by any act of
persons to whomthe perm ssion is granted.

c. an owner, |lessee or occupant of a farm as defined in section six
hundred seventy-one of the |abor |aw, whether or not posted as provided
in section 11-2111 of the environnental conservation |aw, owes no duty
to keep such farmsafe for entry or use by a person who enters or
remains in or upon such farmw thout consent or privilege, or to give
war ni ng of any hazardous condition or use of or structure or activity on
such farmto persons so entering or remaining. This shall not be inter-
preted, or construed, as alimt on liability for acts of gross negli -
gence in addition to those other acts referred to in subdivision [two]
THREE of this section.

[2.] 3. This section does not limt the liability which would other-
Wi se exist:

a. for willful or malicious failure to guard, or to warn against, a
dangerous condition, use, structure or activity; or

b. for injury suffered in any case where pernission to pursue any of
the activities enunerated in this section was granted for a consider-
ation other than the consideration, if any, paid to said | andowner by
the state or federal government, or pernmission to train dogs was granted
for a consideration other than that provided for in section 11-0925 of
t he environmental conservation |aw, or

c. for injury caused, by acts of persons to whom perni ssion to pursue
any of the activities enunerated in this section was granted, to other
persons as to whomthe person granting perm ssion, or the owner, |essee
or occupant of the prem ses, owed a duty to keep the prem ses safe or to
war n of danger.

[3.] 4. Nothing in this section creates a duty of care or ground of
liability for injury to person or property.

5. NO CAUSE OF ACTI ON SHALL ARI SE AGAI NST THE OMNNER, TENANT OR LESSEE
OF LAND OR PREM SES FOR I NJURI ES TO ANY PERSON, OTHER THAN AN EMPLOYEE
OR CONTRACTOR OF THE OWER, TENANT OR LESSEE, WHO | S ON THE LAND OR
PREM SES FOR THE PURPOSE OF PI CKI NG AND PURCHASI NG AGRI CULTURAL OR FARM
PRODUCTS AT A FARM OR "U PI CK" OPERATI ON, UNLESS THE PERSON S | NJURI ES
WERE CAUSED BY A CONDI TI ON WHI CH | NVOLVED AN UNREASONABLE RI SK OF HARM
AND ALL OF THE FOLLOW NG APPLY:

A. THE OANER, TENANT OR LESSEE KNEW HAD REASON TO KNOW OF, OR REASONM
ABLY SHOULD HAVE KNOAN OF THE CONDI TI ON OR RI SK.

B. THE OWER, TENANT OR LESSEE FAI LED TO EXERCI SE REASONABLE CARE TO
MAKE THE CONDI TI ON SAFE, OR TO WARN THE PERSON OF THE CONDI TI ON OR RI SK.

S 14. Section 214-d of the civil practice law and rules is REPEALED
and a new section 214-d is added to read as foll ows:

S 214-D. LIMTATIONS ON CERTAIN ACTI ONS AGAI NST PROFESSI ONAL ENG -
NEERS, ARCHI TECTS, LANDSCAPE ARCHI TECTS, LAND SURVEYORS OR CONSTRUCTI ON
CONTRACTORS. 1. EXCEPT AS OTHERW SE PROVIDED IN SUBDI VISION TWO OF THI' S
SECTI ON, NO ACTI ON TO RECOVER DAMAGES FOR I NJURY TO THE PERSON OR FOR
VWRONGFUL DEATH OR FOR DAMAGE TO PROPERTY NOR ANY ACTI ON FOR CONTRI BUTI ON
OR | NDEMNI TY FOR DAMAGES SUSTAI NED ON ACCOUNT OF SUCH | NJURY OR WWRONGFUL
DEATH OR DAMAGE TO PROPERTY ARI SI NG FROM ANY DEFECT | N THE STRUCTURE OR
| MPROVEMENT RESULTI NG FROM THE  DESI GN, PLANNI NG OR SUPERVI SI ON OF
CONSTRUCTI ON OF AN | MPROVEMENT TO REAL PROPERTY SHALL BE BROUGHT AGAI NST
A PROFESSI ONAL ENG NEER, ARCHI TECT, LANDSCAPE ARCHI TECT, LAND SURVEYOR
OR CONSTRUCTI ON CONTRACTOR MORE THAN TEN YEARS AFTER THE COWPLETION OF
SUCH | MPROVEMENT.

2. | F, BY REASON OF SUCH DEFECT, AN INJURY TO THE PERSON OR AN | NJURY
CAUSI NG WRONGFUL DEATH OR AN | NJURY TO PROPERTY OCCURS DURI NG THE TENTH
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YEAR AFTER COVPLETI ON, AN ACTI ON TO RECOVER DAMAGES FOR SUCH | NJURY OR
VWRONGFUL DEATH OR DAMAGE TO PROPERTY MAY BE BROUGHT WTHIN ONE YEAR
AFTER THE DATE ON WHI CH SUCH | NJURY OCCURRED, BUT I N NO EVENT NMAY SUCH
ACTI ON BE BROUGHT MORE THAN ELEVEN YEARS AFTER THE COWPLETION OF THE
| MPROVEMENT.

3. EXCEPT AS PROVIDED |IN SUBDIVISION TWO OF THI'S SECTION, IN THE
EVENT THE PROVI SIONS OF SUBDIVISION ONE OF THI'S SECTION SHALL HAVE
REDUCED THE PERI OD DURI NG WHI CH AN ACTI ON AGAI NST A PROFESSI ONAL ENd -
NEER, ARCHI TECT, LANDSCAPE ARCH TECT, LAND SURVEYOR OR CONSTRUCTI ON
CONTRACTOR COULD HAVE OTHERW SE BEEN BROUGHT PURSUANT TO ANY OTHER
PROVI SI ON OF LAW RULE OR REGULATI ON, THE CLAI MANT SHALL, I N THAT EVENT,
BE ENTI TLED TO | NSTI TUTE ANY SUCH ACTI ON FOR A PERI OD OF ONE YEAR AFTER
THE EFFECTI VE DATE OF TH S SECTI ON.

4. THE LIMTATIONS PRESCRIBED BY TH'S SECTION SHALL NOT APPLY TO
ACTI ONS BROUGHT BY ONE | N CONTRACTUAL OR PROFESSI ONAL PRIVITY WTH THE
ENG NEER, ARCHI TECT, LANDSCAPE ARCHI TECT, LAND SURVEYOR OR CONSTRUCTI ON
CONTRACTOR AND SHALL NOT BE ASSERTED BY WAY OF DEFENSE BY ANY PERSON I N
ACTUAL POSSESSI ON OR CONTROL AS OMNER, TENANT, OR OTHERW SE, OF SUCH AN
| MPROVEMENT AT THE TI ME ANY DEFECT | N SUCH | MPROVEMENT CONSTI TUTES THE
PROXI MATE CAUSE OF THE | NJURY OR DEATH FOR WVHICH I T | S PROPOSED TO BRI NG
AN ACTI ON.

5. FOR PURPCSES OF THI S SECTI ON AN | MPROVEMENT SHALL BE DEEMED TO BE
"COVPLETED' (A) WHEN, AFTER THE | MPROVEMENT HAS BEEN STARTED, A PERMA-
NENT CERTI FI CATE OF OCCUPANCY | S | SSUED BY THE MUNI Cl PALI TY I N WHI CH THE
| MVROVEMENT IS SITUATED, |IF SUCH IS REQU RED OR IS ACTUALLY | SSUED
PURSUANT TO LAW OR REGULATION;, OR (B) | F A PUBLI C | MPROVEMENT, UPON THE
ACCEPTANCE OF THE | MPROVEMENT BY THE OMNER, | F A CERTI FI CATE OF OCCUPAN-
CY |I'S NOT REQUI RED AND HAS NOT BEEN | SSUED;, OR (C) ON THE EARLI ER OF THE
FOLLON NG DATES, |F THE PROVISIONS OF PARAGRAPHS (A) AND (B) OF THI S
SUBDI VI SI ON DO NOT APPLY (1) FOUR MONTHS PRI OR TO THE LAST DAY ON WH CH
MECHANIC S LIEN, RESULTING FROM WORK PERFORMED OR MATERI ALS FURNI SHED
W TH RESPECT TO SUCH | MPROVEMENT, CAN BE FILED, OR (I11) UPON THE OMNER S
FI NAL PAYMENT FOR SERVI CES RENDERED OR MATERI ALS SUPPLIED W TH RESPECT
TO SUCH | MPROVEMENT.

6. AN ARCHI TECT, ENG NEER, LANDSCAPE ARCHI TECT, OR LAND SURVEYOR SHALL
MEAN A PERSON LI CENSED OR REA STERED AS AN ARCHI TECT, ENG NEER, LAND-
SCAPE ARCHI TECT, LAND SURVEYOR OR CONSTRUCTI ON CONTRACTOR, PURSUANT TO
THE PROVI SIONS OF THE EDUCATI ON LAW OR ANY PARTNERSHI P, CORPORATI ON OR
ANY OTHER ENTI TY LAWFULLY PERFORM NG ARCHI TECTURAL, ENGQ NEERI NG~ LAND-
SCAPE ARCH TECTURAL OR SURVEYI NG SERVI CES.

S 15. Subdivisions 4 and 5 of section 214 of the civil practice |aw
and rules, as separately amended by chapters 485 and 682 of the |aws of
1986, are anended to read as foll ows:

4. an action to recover damages for an injury to property except as
provided in [section] SECTIONS 214-c, 214-D AND 214-F;

5. an action to recover danmges for a personal 1injury except as
provided in sections 214-b, 214-c, 214-D, 214-F and 215;

S 16. Subdivision (h) of rule 3211 and subdivision (i) of rule 3212 of
the civil practice |aw and rul es are REPEALED.

S 17. The general obligations law is anended by adding a new article
18-B to read as foll ows:

ARTI CLE 18-B
EQUI NE ACTI VI TY SAFETY CODE
SECTI ON 18- 301. SHORT TI TLE.
18- 302. DEFI NI TI ONS.
18-303. LIABILITY OF PERSONS | NVOLVED I N EQUI NE ACTI VI Tl ES.
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18-304. LIM TATION OF LIABILITY.
18- 305. POSTI NG AND NOTI FI CATI ON.

S 18-301. SHORT TITLE. TH S ARTI CLE SHALL BE KNOWN AND MAY BE Cl TED
AS THE "EQUI NE ACTI VI TY SAFETY CODE ACT".

S 18-302. DEFINITIONS. FOR THE PURPOSES OF TH S ARTICLE, THE
FOLLOW NG WORDS OR PHRASES SHALL BE DEFI NED AS FOLLOWE:

1. "ENGAGES | N AN EQUI NE ACTI VI TY" MEANS RI DI NG TRAI NI NG ASSI STI NG
I N VETERI NARY TREATMENT OF, DRIVING ~OR BEING A PASSENGER UPON AN
EQU NE, WHETHER MOUNTED OR UNMOUNTED, VI SITING OR TOURI NG OR UTI LI ZI NG
AN EQUI NE FACI LITY AS PART OF AN ORGANI ZED EVENT OR ACTIVITY, OR ANY
PERSON ASSI STI NG A PARTI Cl PANT OR SHOW MANAGEMENT. THE TERM "ENGAGES I N
AN EQUI NE ACTIVITY" DOES NOT | NCLUDE BEING A SPECTATOR AT AN EQUI NE
ACTI VI TY, EXCEPT IN CASES WHERE THE SPECTATOR PLACES HI MSELF I N AN UNAU-
THORI ZED AREA OR | N | MMEDI ATE PROXIM TY TO THE EQUI NE ACTI VI TY.

2. "EQUI NE" MEANS A HORSE, PONY, MJLE OR DONKEY.

3. "EQUINE ACTIVITY" MEANS:

(A EQU NE SHOW5, FAI RS, COVPETI TI ONS, PERFORMANCES OR PARADES THAT
I NVOLVE ANY OR ALL BREEDS OF EQUI NES AND ANY OF THE EQUI NE DI SCI PLI NES,
I NCLUDI NG, BUT NOT LIMTED TO DRESSAGE, HUNTER AND JUVPER HORSE SHOWS5,
GRAND PRI X JUMPI NG, THREE- DAY EVENTS, COMBI NED TRAI NI NG RODEGS, RI DI NG
DRI VI NG PULLING CUTTING POLO  STEEPLECHASI NG ENGISH AND WESTERN
PERFORMANCE RI DI NG ENDURANCE TRAIL RI DI NG GYMKHANA GAMES, AND HUNTI NG

(B) EQUI NE TRAI NI NG OR TEACHI NG ACTI VI TI ES OR BOTH.

(©) THE BOARDI NG OF EQUI NES; | NCLUDI NG NORVAL DAI LY CARE THEREOF.

(D) RI DI NG | NSPECTI NG OR EVALUATI NG BY A PURCHASER OR AN AGENT AN
EQUI NE BELONG NG TO ANOTHER, WHETHER OR NOT THE OMNER HAS RECEI VED SOVE
MONETARY CONSI DERATI ON OR OTHER THI NG OF VALUE FOR THE USE OF THE EQUI NE
OR |IS PERM TTI NG A PROCSPECTI VE PURCHASER OF THE EQUI NE TO RI DE, | NSPECT
OR EVALUATE THE EQUI NE.

(E) RIDES, TRIPS, HUNTS OR OTHER EQUI NE ACTI VI TIES OF ANY TYPE HONEVER
I NFORVAL OR | MPROVPTU THAT ARE SPONSCRED BY AN EQUI NE ACTIVITY SPONSOR.

(F) PLACI NG OR REPLACI NG HORSESHOES OR HOOF TRI MM NG ON AN EQUI NE.

(G PROVI DI NG OR ASSI STI NG | N VETERI NARY TREATMENT OF AN EQUI NE.

4. "EQUINE ACTIVITY SPONSOR' MEANS AN | NDI VI DUAL, GROUP, CLUB, PART-
NERSH P, LIMTED LIABILITY COVANY OR CORPCRATI ON, WHETHER OR NOT THE
SPONSOR IS OPERATI NG FOR PROFIT OR NONPROFI T, WH CH SPONSORS, ORGAN-
IZES OR PROVIDES THE FACI LI TIES FOR, AN EQUI NE ACTI VI TY, | NCLUDI NG BUT
NOT LIMTED TGO PONY CLUBS, 4-H CLUBS, HUNT CLUBS, RI DI NG CLUBS, SCHOOL
AND COLLEGE- SPONSORED CLASSES, PROGRAMS  AND ACTIVITIES, THERAPEUTIC
Rl DI NG PROGRAMS, STABLE AND FARM OMNERS AND OPERATORS, | NSTRUCTORS, AND
PROMOTERS OF EQUI NE FACI LI TI ES, | NCLUDI NG BUT NOT LIM TED TO FARMS,
STABLES, CLUBHOUSES, PONY RI DE STRINGS, FAIRS, AND ARENAS AT WHI CH THE
ACTIVITY | S HELD.

5. "EQUI NE PROFESSI ONAL" NMEANS A PERSON ENGAGED FOR COVPENSATI ON:

(A) I N INSTRUCTI NG A PARTI Cl PANT OR RENTI NG TO A PARTI Cl PANT AN EQUI NE
FOR THE PURPCSE OF RI DI NG, DRI VI NG OR BEI NG A PASSENGER UPON THE EQUI NE;

(B) I'N RENTI NG EQUI PMENT OR TACK TO A PARTI Cl PANT,;

(©) TO PROVI DE DAILY CARE OF HORSES BOARDED AT AN EQUI NE FACILITY;, OR

(D) TO TRAIN AN EQUI NE.

6. "I NHERENT RI SKS OF EQUI NE ACTI VI TI ES" MEANS THOSE DANGERS OR CONDI -
TIONS WHI CH ARE AN | NTEGRAL PART OF EQUI NE ACTI VI TI ES, | NCLUDI NG BUT NOT
LIMTED TGO

(A) THE PROPENSITY OF EQU NES TO BEHAVE I N WAYS THAT MAY RESULT I N
I NJURY, HARM OR DEATH TO PERSONS ON OR AROUND THEM
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(B) THE UNPREDI CTABILITY OF AN EQU NE'S REACTION TO SUCH THI NGS AS
SOUNDS, SUDDEN MOVEMENT, AND UNFAM LI AR OBJECTS, PERSONS OR OTHER
ANI MALS;

(© CERTAIN HAZARDS SUCH AS SURFACE AND SUBSURFACE CONDI TI ONS | NCLUD-
ING BUT NOT LIMTED TO, ROCKS, FOREST GROMH, DEBRI'S, BRANCHES, TREES,
ROOTS, STUMPS OR OTHER NATURAL OBJECTS;

(D) COLLI SIONS W TH OTHER EQUI NES OR OBJECTS; AND

(E) THE POTENTI AL OF A PARTI ClI PANT TO ACT I N A NEGLI GENT MANNER  THAT
MAY CONTRI BUTE TO I NJURY TO THE PARTI Cl PANT OR OTHERS, SUCH AS FAI LI NG
TO MAI NTAIN CONTROL OVER THE ANl VAL OR NOT ACTING WTHIN HS OR HER
ABI LI'TY.

7. "PARTI Cl PANT" MEANS ANY PERSON, WHETHER AMATEUR OR PROFESSI ONAL,
VWHO ENGAGES | N AN EQUINE ACTIVITY, WHETHER OR NOI' A FEE IS PAID TO
PARTI Cl PATE | N THE EQUI NE ACTI VI TY.

S 18-303. LIABILITY OF PERSONS | NVOLVED IN EQUI NE ACTIVITIES. 1.
NOTHI NG I N SECTI ON 18-304 OF TH' S ARTICLE SHALL PREVENT OR LIMT THE
LIABILITY OF AN EQUI NE ACTIVITY SPONSOR OR AN EQUI NE PROFESSI ONAL, | F
THE EQUI NE ACTI VI TY SPONSOR OR EQUI NE PROFESSI ONAL:

(A) (1) PROVIDED THE EQUI PMENT OR TACK, AND KNEW OR SHOULD HAVE KNOWN
THAT THE EQUI PMENT OR TACK WAS FAULTY, AND SUCH EQUI PMENT OR TACK WAS
FAULTY TO THE EXTENT THAT I'T DI D CAUSE THE | NJURY; OR

(2) PROVIDED THE EQUI NE AND FAILED TO MAKE REASONABLE AND PRUDENT
EFFORTS TO DETERM NE THE ABI LI TY OF THE PARTI Cl PANT TO ENGAGE SAFELY I N
THE EQUINE ACTIVITY, AND DETERM NE THE ABILITY OF THE PARTI Cl PANT TO
SAFELY MANAGE THE PARTI CULAR EQUI NE BASED ON THE PARTI Cl PANT' S REPRESEN-
TATIONS OF H S ABI LI TY;

(B) OMNS, LEASES, RENTS, HAS AUTHORIZED USE OF OR IS OTHERWSE IN
LAWFUL POSSESSI ON AND CONTROL OF THE LAND, OR FACI LI TIES UPON WH CH THE
PARTI Cl PANT SUSTAI NED | NJURI ES BECAUSE OF A DANGEROUS LATENT CONDI Tl ON
VWH CH WAS KNOWN OR SHOULD HAVE BEEN KNOWN TO THE EQUI NE ACTI VI TY SPONSOR
OR EQUI NE PROFESSI ONAL AND FOR WHI CH WARNI NG SI GNS, PURSUANT TO SUBDI VI -
SION FOUR OF SECTION 18-302 OF THI S ARTI CLE HAVE NOT BEEN CONSPI CUOUSLY
PCSTED;

(O COW TS AN ACT OR OM SSI ON  THAT CONSTI TUTES WLLFUL OR WANTON
DI SREGARD FOR THE SAFETY OF THE PARTI Cl PANT, AND THAT ACT OR OM SS| ON
CAUSED THE | NJURY,;

(D) | NTENTI ONALLY | NJURES THE PARTI Cl PANT.

2. TH' S SECTI ON SHALL NOT APPLY TO THE HORSE RACI NG ACTIVITY  AUTHOR-
| ZED PURSUANT TO ARTICLE TWO, THREE OR FOUR OF THE RACI NG PARI - MUTUEL
WAGERI NG AND BREEDI NG LAW

S 18-304. LIMTATION OF LIABILITY. 1. EXCEPT AS PROVIDED IN  SUBDI -
VISION TWO OF SECTION 18-303 OF THI S ARTI CLE, AN EQUI NE ACTIVITY SPON-
SOR, AN EQUI NE PROFESSI ONAL OR ANY OTHER PERSOQON, VH CH SHALL
I NCLUDE A LIMTED LI ABILITY COVWANY, CORPORATI ON OR PARTNERSHI P, SHALL
NOT BE LI ABLE FOR AN I NJURY TO OR THE DEATH OF A PARTI Cl PANT RESULTI NG
FROM THE | NHERENT RI SKS  OF EQUI NE ACTIVITIES  AND, EXCEPT AS
PROVI DED I N SUBDI VI SION TWO OF SECTION 18-303 O THI'S ARTICLE, NO
PARTI Cl PANT NOR PARTICI PANT'S  REPRESENTATI VE  SHALL MAKE ANY CLAIM
AGAI NST, MAI NTAI'N AN ACTI ON AGAI NST OR RECOVER FROM AN EQUI NE ACTIVITY
SPONSOR, AN EQUI NE PROFESSI ONAL OR ANY OTHER PERSON FOR | NJURY, LGSS,
DAVAGE OR DEATH OF THE PARTI Cl PANT RESULTI NG FROM ANY  OF THE | NHERENT
RI SKS OF EQUI NE ACTI VI Tl ES.

2. NOTHNG IN TH'S ARTICLE SHALL LIMT THE APPLICATION OF THE
PROVI SI ONS OF SECTI ON 9-103 OF TH S CHAPTER

S 18-305. POSTI NG AND NOTI FI CATI ON. 1. EVERY EQUI NE PROFESSI ONAL
SHALL POST AND MAI NTAI'N SI GNS WHI CH CONTAI N THE WARNI NG NOTI CE SPECI FI ED
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IN SUBDIVISION TWO OF THIS SECTION. SUCH SIGNS SHALL BE PLACED IN A
CLEARLY VI SIBLE LOCATION IN THE PROXIM TY OF THE EQUI NE ACTIVITY. THE
WARNI NG NOTI CE SPECI FIED I N SUBDI VI SION TWO OF THI S SECTI ON SHALL APPEAR
ON THE SIGN I N BLACK LETTERS, WTH EACH LETTER TOBE A M N MJM OF ONE
I NCH I N HEI GHT. EVERY WRI TTEN CONTRACT ENTERED | NTO BY AN EQUI NE PROFES-
SIONAL FOR THE PROVI DI NG OF PROFESSI ONAL SERVI CES, | NSTRUCTI ON, OR THE
RENTAL OF EQUI PMENT OR TACK OR AN EQUINE TO A PARTI Cl PANT, WHETHER OR
NOT THE CONTRACT | NVOLVES EQUI NE ACTI VI TIES ON OR OFF THE LOCATI ON OR
SI TE OF THE EQUI NE PROFESSI ONAL' S BUSI NESS, SHALL CONTAIN |IN CLEARLY
READABLE PRI NT THE WARNI NG NOTI CE SPECI FI ED IN SUBDIVISION TWO OF THI S
SECTI ON.

2. THE SIGNS AND CONTRACTS DESCRIBED |IN SUBDIVISION ONE OF THI'S
SECTI ON SHALL CONTAIN THE FOLLOW NG WARNI NG NOTI CE:

VWARNI NG

UNDER NEW YORK LAW AN EQUI NE PROFESSI ONAL OR EQUI NE ACTI VI TY SPONSOR
'S NOT LI ABLE FOR AN I NJURY TO, OR THE DEATH OF, A PARTI Cl PANT | N EQUI NE
ACTI VI TIES RESULTING FROM THE |INHERENT RISKS OF EQU NE ACTIVITIES,
PURSUANT TO SECTI ON 18- 304 OF THE GENERAL OBLI GATI ONS LAW

S 18. The civil practice law and rules is amended by adding a new
section 214-f to read as foll ows:

S 214-F. ACTIONS ALLEG NG | NJURY FROM A PRODUCT; REPCSE. (A) NOTW TH
STANDI NG ANY LAW TO THE CONTRARY, AND SUBJECT TO THE PROVISIONS OF
SUBDIVISIONS (B), (C) AND (D) OF THI S SECTI ON, NO CAUSE OF ACTION ARl S-
I NG QUT OF THE MANUFACTURE, SALE OR MARKETING O A PRODUCT MAY BE
COMVENCED MORE THAN TEN YEARS AFTER ANY SUCH PRODUCT |'S DELI VERED TO THE
FI RST PURCHASER OR LESSEE.

(B) THE PROVI SIONS OF SUBDI VISION (A) OF THI'S SECTI ON SHALL NOT BAR A
PRODUCT LI ABI LI TY ACTI ON AGAI NST A SUBJECT DEFENDANT WHO SHALL HAVE MADE
AN EXPRESS WARRANTY, I N WRITI NG, AS TO THE SAFETY OR LI FE EXPECTANCY OF
THE SPECI FIC PRODUCT | NVOLVED, WH CH PERI OD OF WARRANTY | S LONGER THAN
TEN YEARS, EXCEPT THAT SUCH SUBDI VI SI ON SHALL APPLY AT THE EXPI RATI ON OF
THAT WARRANTY.

(O |IF A PRODUCT LIABILITY CAUSE OF ACTI ON ACCRUES DURI NG THE TEN YEAR
PERI OD DESCRI BED I N SUBDI VI SION (A) OF THIS SECTION BUT AT A TIME LESS
THAN TWDO YEARS PRI OR TO THE EXPI RATI ON OF SUCH PERI OD, SUCH ACTI ON MAY
BE BROUGHT W THI N TWO YEARS AFTER ACCRUAL THERECOF;, PROVI DED, HOWEVER,
THAT I N NO EVENT MAY SUCH ACTI ON BE BROUGHT MORE THAN TWELVE YEARS AFTER
THE PRODUCT WAS DELI VERED TO THE FI RST PURCHASER OR LESSEE.

(D) EXCEPT AS PROVIDED IN SUBDI VISIONS (B) AND (C) OF THI'S SECTION, IN
THE EVENT THE PROVI SIONS OF SUBDI VISION (A) OF THI S SECTI ON SHALL HAVE
REDUCED THE PERI OD DURI NG WHI CH A PRODUCT LI ABILITY ACTION COULD HAVE
OTHERW SE BEEN BROUGHT PURSUANT TO ANY OTHER PROVI SION OF LAW RULE OR
REGULATI ON, THE CLAI MANT SHALL, I N THAT EVENT, BE ENTI TLED TO | NSTI TUTE
ANY SUCH ACTION FOR A PERIOD OF ONE YEAR AFTER THE EFFECTI VE DATE OF
THI S SECTI ON.

(E) FOR PURPOSES OF THI S SECTI ON, "CAUSE OF ACTION ARI SING OQUT OF THE
MANUFACTURE, SALE OR MARKETI NG OF A PRODUCT" MEANS ANY ACTI ON, | NCLUDI NG
BUT NOT LIMTED TO A CONTRIBUTION, | NDEMNI TY OR RESTI TUTI ON ACTI ON,
BROUGHT FOR OR ON ACCOUNT OF PERSONAL | NJURY, WRONGFUL DEATH, I NJURY TO
PROPERTY OR EXPENDI TURE OF FUNDS THAT | S ALLEGED TO HAVE RESULTED FROM
THE MANUFACTURE, SALE, USE, CONSTRUCTI ON, DESI GN, FORMULATI ON, DEVELOP-
MENT OF STANDARDS, PREPARATI ON, PROCESSI NG, ASSEMBLY, REBU LDI NG, TEST-
I NG LISTING CERTIFYI NG MARKETI NG ADVERTI SING PACKAG NG OR LABELI NG
OF ANY PRODUCT, OR ANY WARNI NG OR | NSTRUCTI ON OR LACK OF WARNI NG OR
| NSTRUCTI ON ASSOCI ATED W TH THAT PRODUCT, REGARDLESS OF THE THEORY OF
LI ABI LI TY EMPLOYED.
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(F) NOTW THSTANDI NG THE FOREGO NG PROVI SI ONS OF THI' S SECTI ON OR ANY
OTHER PROVI SION OF LAW RULE OR REGULATION, NO CLAIM NMNAY BE BROUGHT
AGAI NST A DEFENDANT IN ANY CIVIL ACTION I F EITHER (1) WTH RESPECT TO
ALL CIVIL ACTIONS, | NCLUDI NG ACTI ONS SUBJECT HEREIN, THE CLAIM IS BASED
IN WHOLE OR IN PART ON ANY ACT OR OM SSI ON OF THE DEFENDANT WH CH
OCCURRED MORE THAN TWENTY- FI VE YEARS BEFORE THE CLAIM WAS BROUGHT; OR
(1) WTH RESPECT TO ANY SUCH ACTIONS SUBJECT HEREIN, THE CLAIM IS
BROUGHT MORE THAN TVENTY- FI VE YEARS AFTER THE DATE OF DELIVERY OF THE
PRODUCT TO THE FIRST PURCHASER OR LESSEE, WHI CH PRODUCT | S ALLEGED TO
HAVE CAUSED THE PLAI NTI FF' S | NJURY OR DAMAGE.

S 19. The civil practice law and rules is anmended by adding a new
article 14-B to read as foll ows:

ARTI CLE 14-B
PRODUCT LI ABI LI TY ACTI ONS;
SPECI FI C DEFENSES
1420. POSTMANUFACTURE CHANGES.
1421. SEALED CONTAI NERS.
1422. STATE OF THE ART DESI GN.

S 1420. POSTMANUFACTURE CHANGES. IN A PRODUCT LIABILITY ACTION,
EVI DENCE OF MEASURES TAKEN BY THE MANUFACTURER OR SELLER AFTER AN EVENT,
VWH CH | F TAKEN PREVI OQUSLY WOULD HAVE MADE THE EVENT LESS LIKELY TO
OCCUR, |S NOT ADM SSI BLE TO PROVE NEG.I GENCE OR CULPABLE CONDUCT OR TO
PROVE A DEFECT I N THE PRODUCT. EVIDENCE OF SUBSEQUENT MEASURES MAY,
HOWEVER, BE ADM SSI BLE WHEN OFFERED TO | MPEACH OR AS PROOF OF OMNNERSHI P,
CONTROL OR FEASIBILITY OF PRECAUTI ONARY MEASURES, |F SUCH | SSUES ARE
CONTROVERTED.

S 1421. SEALED CONTAI NERS. | N ANY PRODUCT LI ABILITY ACTI ON A PARTY MAY
ASSERT AS A DEFENSE I N SUCH ACTI ON THAT HE OR SHE | S NOT THE MANUFACTUR-
ER OF THE PRODUCT | N QUESTI ON AND THAT SUCH PRODUCT WAS ACQUI RED AND
SOD BY HM OR HER IN A SEALED CONTAINER OR THAT THE PRODUCT WAS
ACQUI RED AND SOLD BY HI M OR HER UNDER Cl RCUMSTANCES IN WHICH HE OR SHE
WAS AFFORDED NO REASONABLE OPPORTUNI TY TO | NSPECT THE PRODUCT | N SUCH A
MANNER WHI CH WOULD HAVE OR SHOULD HAVE, IN THE EXERCISE OF REASONABLE
CARE, REVEALED THE EXISTENCE OF THE DEFECTIVE CONDI Tl ON; PROVI DED,
HOWNEVER, THAT THE DEFENSE SET FORTH IN THI S SECTI ON SHALL NOT BE AVAI L-
ABLE |F (A) THE MANUFACTURER IS NOT SUBJECT TO SERVI CE OF PROCESS UNDER
THE LAWS OF THE STATE I N WHI CH THE PLAI NTI FF BRINGS THE ACTION, OR (B)
THE MANUFACTURER HAS BEEN JUDI Cl ALLY DECLARED | NSOLVENT AND IS UNABLE TO
PAY | TS DEBTS AS THEY BECOVE DUE | N THE ORDI NARY COURSE OF BUSI NESS, OR
(©) THE COURT DETERM NES THAT THE PLAI NTI FF WOULD BE UNABLE TO ENFORCE A
JUDGVENT AGAI NST THE MANUFACTURER. THE PROVI SIONS OF THI S SECTI ON  SHALL
NOT APPLY TO ACTI ONS BASED UPON BREACH OF EXPRESS WARRANTY, NEGLI GENCE
OR FRAUDULENT M SREPRESENTATI ON OF THE SELLER

S 1422. STATE OF THE ART DESIGN. (A) IN ANY PRODUCT LIABILITY ACTION
BASED UPON DEFECTIVE DESIGN, A PARTY SHALL NOT BE LI ABLE UNLESS THE
PLAI NTI FF PROVES BY A PREPONDERANCE OF THE EVI DENCE THAT, AT THE TIME
THE PRODUCT LEFT THE CONTROL OF THE PARTY, THERE EXI STED A FEASI BLE
ALTERNATI VE DESI GN THAT WOULD HAVE PREVENTED THE HARM W THOUT SUBSTAN-
TIALLY | MPAI RI NG THE USEFULNESS OR DESI RABI LI TY OF THE PRODUCT TO USERS.

(B) IN ANY PRODUCT LIABILITY ACTI ON BASED UPON DEFECTI VE DESI GN, A
PARTY SHALL NOT BE LI ABLE UNLESS THE PLAI NTI FF PROVES BY A PREPONDERANCE
OF THE EVI DENCE THAT THE PRODUCT DESI GN WAS THE | MVEDI ATE, PHYSI CAL AND
PRODUCING CAUSE OF THE INJURY OR DAMAGE OF WHICH THE PLAINTIFF
COWPLAI NS, AND THAT, |IF A FEASIBLE ALTERNATIVE DESIGN AS PROVIDED IN
SUBDI VISION (A) OF THI S SECTI ON WAS MARKETED BY THE DEFENDANT, THE USER
OF THE PRODUCT WOULD HAVE RESPONDED BY ALTERI NG H' S CONDUCT AND THEREBY
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WOULD HAVE AVO DED OR REDUCED THE | NJURY OR DAMAGE OF WHI CH THE PLAI N-
TI FF COVPLAI NS.

(O IN ANY PRODUCT LIABILITY ACTI ON BASED UPON DEFECTI VE DESI GN, A
PARTY SHALL NOT BE LI ABLE UNLESS THE PLAI NTI FF PROVES BY A PREPONDERANCE
OF THE EVI DENCE THAT, AT THE TI ME THE PRODUCT LEFT THE CONTROL OF THE
PARTY, SUCH PARTY KNEW OR, |IN LIGHT OF THEN EXI STI NG SCI ENTI FI C AND
TECHNOLOG CAL KNOWLEDGE, REASONABLY SHOULD HAVE KNOWN OF THE DANGER THAT
CAUSED THE PLAI NTI FF' S HARM

(D) I'N ANY PRODUCT LI ABILITY ACTI ON BASED ON DEFECTI VE DESI GN, A PROD
UCT SHALL NOT BE FOUND TO CONTAI N A DEFECT OR BE UNREASONABLY DANGEROUS
FOR |ITS |INTENDED USE |F THE PERSONAL | NJURY, PROPERTY DAMAGE OR DEATH
FOR WHI CH RECOVERY OF DAMAGES | S SOUGHT WAS CAUSED BY AN | NHERENT ASPECT
OF THE PRODUCT ABOUT WHI CH ADEQUATE SPECI FI CATIONS, |INSTRUCTIONS OR
WARNI NGS ARE PROVI DED OR WHI CH WOULD BE RECOGNI ZED AS CAPABLE OF CAUSI NG
HARM BY THE ORDI NARY PERSON WHO USES OR CONSUMES THE PRODUCT W TH THE
ORDI NARY KNOALEDGE COVMON TO THE CLASS OF PERSONS FOR WHOM THE PRODUCT
| S | NTENDED.

(E) I'N ANY PRODUCT LI ABILITY ACTI ON BASED ON DEFECTI VE DESI GN, A PROD
UCT SHALL NOT BE FOUND TO CONTAI N A DEFECT OR BE UNREASONABLY DANGEROUS
FOR | TS | NTENDED USE | F THE PERSONAL | NJURY, PROPERTY DAMAGE OR DEATH
FOR WH CH RECOVERY OF DAMAGES |IS SOUGHT WAS CAUSED BY AN UNAVO DABLY
UNSAFE PRODUCT, AS DEFI NED I N COWENT K TO SECTI ON 402A OF THE RESTATE-
MENT (2D) OF TORTS, AND SPECIFI CATI ONS, WARNI NGS OR | NSTRUCTI ONS ARE
PROVI DED TO THE EXTENT REQUI RED BY THI S ARTI CLE.

S 20. The labor law is amended by adding a new section 742 to read as
fol | ows:

S 742. DI SCLOSURE OF EMPLOYMENT RELATED | NFORVATI ON; PRESUMPTI ONS;
CAUSES OF ACTION, DEFINITIONS. 1. ANY EMPLOYER WHO, UPON REQUEST BY A
PROSPECTI VE EMPLOYER OR A CURRENT OR FORMER EMPLOYEE, PROVI DES ACCURATE
| NFORVATI ON ABOUT A CURRENT OR FORMER EMPLOYEE'S JOB PERFORMANCE OR
REASONS FOR SEPARATION SHALL BE | MUNE FROM CIVIL LI ABILITY AND OTHER
CONSEQUENCES OF SUCH DI SCLOSURE PROVI DED SUCH EMPLOYER |'S NOT ACTING IN
BAD FAITH. AN EMPLOYER SHALL BE CONSI DERED TO BE ACTI NG | N BAD FAI TH
ONLY | F I T CAN BE SHOAN BY A PREPONDERANCE OF THE EVIDENCE THAT THE
| NFORMATI ON DI SCLOSED WAS KNOW NGLY FALSE AND DELI BERATELY M SLEADI NG

2. ANY PROSPECTIVE EMPLOYER WHO REASONABLY RELIES ON | NFORMATI ON
PERTAI Nl NG TO AN EMPLOYEE' S JOB PERFORMANCE OR REASONS FOR SEPARATI ON,
DISCLOSED BY A FORMER EMPLOYER, SHALL BE | MMUNE FROM CIVIL LI ABILITY
| NCLUDI NG LI ABI LITY FOR NEG.I GENT H RI NG, NEGLI GENT RETENTI ON, AND OTHER
CAUSES OF ACTI ON RELATED TO THE HI RI NG OF SUCH EMPLOYEE, BASED UPON SUCH
REASONABLE RELI ANCE, UNLESS FURTHER | NVESTI GATI ON, | NCLUDI NG BUT NOT
LIMTED TO A CRI M NAL BACKGROUND CHECK, |S REQUI RED BY LAW

3. AS USED IN THI' S SECTI ON, THE FOLLOW NG WORDS AND PHRASES SHALL HAVE
THE FOLLOW NG MEANI NGS UNLESS THE CONTEXT CLEARLY REQUI RES OTHERW SE:

(A) "EMPLOYER' MEANS ANY PERSON, FIRM LIMTED LI ABILITY COMPANY OR
CORPORATI ON, | NCLUDI NG THE STATE AND I TS POLI TI CAL SUBDI VI SI ONS, AND ANY
AGENT THEREOF WTH ONE OR MORE EMPLOYEES, OR | NDIVIDUALS PERFORM NG
SERVI CES UNDER ANY CONTRACT OF HI RE OR SERVI CE, EXPRESSED OR | MPLI ED,
ORAL OR WRI TTEN.

(B) "EMPLOYEE" MEANS ANY PERSON, PAID OR UNPAID, IN THE SERVICE OF AN
EMPLOYER.

(© "PROSPECTI VE EMPLOYER' MEANS ANY "EMPLOYER', AS DEFI NED | N PARA-
GRAPH (A) OF THI'S SUBDI VI SI ON, TO WHI CH A PROSPECTI VE EMPLOYEE HAS NMADE
APPLI CATION, EITHER ORAL OR WRITTEN, OR FORWARDED A RESUME OR OTHER
CORRESPONDENCE EXPRESSI NG AN | NTEREST | N EMPLOYMENT.
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(D) "PROSPECTI VE EMPLOYEE" MEANS ANY PERSON WHO HAS MADE AN APPLI CA-
TION, EITHER ORAL OR WRI TTEN, OR HAS SENT A RESUME OR OTHER CORRESPOND-
ENCE | NDI CATI NG AN | NTEREST | N EMPLOYMENT

(E) "JOB PERFORMANCE" |INCLUDES, BUT IS NOT LIMTED TO, ATTENDANCE
ATTI TUDE, AWARDS, DEMOTIONS, DUTIES, EFFORT, EVALUATIONS, KNOW.EDGE,
SKILLS, PROMOTI ONS, AND DI SCI PLI NARY ACTI ONS

S 21. Severability. |[If any clause, sentence, paragraph, section or
part of this act shall be adjudged by any court of conpetent jurisdic-
tion to be invalid and after exhaustion of all further judicial review,
the judgnent shall not affect, inpair, or invalidate the renainder ther-
eof, but shall be confined in its operation to the clause, sentence,
par agr aph, section or part of this act directly involved in the contro-
versy in which the judgnment shall have been rendered.

S 22. This act shall take effect imrediately; provided, however, the
provi si ons of sections one, six, seven, eight and nine of this act shal
take effect on the one hundred eightieth day after this act shall have
beconme a | aw, provided further, the provisions of sections fourteen,
fifteen and sixteen of this act shall take effect on the first of Janu-
ary next succeeding the date on which this act shall have becone a |aw,
provided further the provisions of section seventeen of this act shal
take effect on the ninetieth day after this act shall have becone a | aw,
and provided further, that the provisions of this act shall apply only
to causes of action comrenced on or after the effective date of each
appl i cabl e secti on.



