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STATE OF NEW YORK

8696
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
June 3, 2009

Introduced by M of A CAH LL -- read once and referred to the Commttee
on Energy

AN ACT to amend the public service law, in relation to the siting of
maj or electric generating facilities; to anend the public authorities
law, in relation to naking technical corrections thereto; to anend the
state finance law, in relation to establishing an intervenor account;
to anend the environnental conservation law, in relation to power
plant em ssions and performance standards; and providing for the
repeal of such provisions upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public service law is anended by adding a new article
10 to read as foll ows:
ARTI CLE 10

SITING OF MAJOR ELECTRI C GENERATI NG FACI LI TI ES

SECTI ON 160. DEFI NI TI ONS
161. GENERAL PROVI SI ONS RELATI NG TO THE BOARD
162. BOARD CERTI FI CATE
163. PRE- APPLI CATI ON PROCEDURES.
164. APPLI CATI ON FOR A CERTI FI CATE
165. HEARI NG SCHEDULE
166. PARTIES TO A CERTI FI CATI ON PROCEEDI NG.
167. CONDUCT OF HEARI NG
168. BQOARD DECI SI ONS.
169. OPINION TO BE | SSUED W TH DECI SI ON
170. REHEARI NG AND JUDI CI AL REVI EW
171. JURI SDI CTI ON OF COURTS.
172. POANERS OF MUNI CI PALI TI ES AND STATE AGENCI ES.
173. APPLI CABI LI TY TO PUBLI C AUTHORI TI ES.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD14152- 01-9
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S 160. DEFINITIONS. WHERE USED IN TH S ARTI CLE, THE FOLLOWN NG TERMES,
UNLESS THE CONTEXT OIHERW SE REQUI RES, SHALL HAVE THE FOLLOW NG MEAN-
I NGS:

1. "MUNC PALITY" MEANS A COUNTY, CITY, TOMN OR VILLAGE LOCATED IN
TH S STATE.

2. "MAJOR ELECTRI C GENERATI NG FACI LI TY" MEANS AN ELECTRI C GENERATI NG
FACILITY WTH A NAMEPLATE GENERATI NG CAPACI TY OF THI RTY THOUSAND KI LG
WATTS OR MORE, | NCLUDI NG | NTERCONNECTI ON ELECTRI C TRANSM SSI ON LI NES AND
FUEL GAS TRANSM SSI ON LI NES THAT ARE NOT SUBJECT TO REVI EW UNDER ARTI CLE
SEVEN OF TH S CHAPTER FOR PURPOSES OF THHS ARTICLE, MAJOR ELECTRIC
GENERATI NG FACI LI TY SHALL | NCLUDE ANY COVBI NATI ON OF POAER PLANTS WH CH
EXCEEDS THI RTY THOUSAND KI LOMTTS OF NAMEPLATE GENERATI NG CAPACITY,
BU LT OR CAUSED TO BE BU LT BY A SI NGLE PERSON W THI N A TWELVE MONTH
PERI OD.

3. "PERSON' MEANS ANY | NDI VI DUAL, CORPORATI ON, PUBLIC BENEFIT CORPO-
RATI QN, POLI TI CAL SUBDI VI SI ON, GOVERNMENTAL AGENCY, MJUNI Cl PALI TY, PART-
NERSHI P, CO- OPERATI VE ASSCCI ATI ON, TRUST OR ESTATE.

4. "BOARD' MEANS THE NEW YORK STATE BOARD ON ELECTRIC GENERATI ON
SI TING AND THE ENVI RONMENT, VWH CH SHALL BE | N THE DEPARTMENT AND CONSI ST
OF SEVEN PERSONS: THE CHAI R OF THE DEPARTMENT, WHO SHALL SERVE AS CHAI R
OF THE BOARD;, THE COWM SSIONER OF ENVI RONVENTAL CONSERVATI ON; THE
COW SSI ONER OF HEALTH, THE CHAIR OF THE NEW YORK STATE ENERGY RESEARCH
AND DEVELOPMENT AUTHORI TY; THE COMM SSI ONER OF ECONOM C DEVELOPMENT AND
TWO AD HOC PUBLI C MEMBERS. ONE AD HOC PUBLI C MEMBER SHALL BE APPO NTED
BY THE CH EF EXECUTI VE OFFI CER REPRESENTI NG THE MJUNI Cl PALI TY I N VWH CH
THE FACILITY | S PROPCSED, OR, IN THE CTY OF NEW YORK, BY THE CHAIR-
PERSON OF THE COMMUNITY BOARD OF THE COMVUNI TY DI STRICT I N WH CH THE
FACI LI TY | S PROPOSED, AND WH CH MEMBER SHALL BE A RESI DENT OF SUCH MUNI -
Cl PALITY OR SUCH COWUNI TY DI STRICT IN WVH CH THE FACILITY |S PROPOSED.
THE SECOND AD HOC PUBLI C MEMBER SHALL BE APPO NTED BY THE CHI EF EXECU-
TI'VE OFFI CER OF THE COUNTY IN WH CH THE FACILITY IS PROPOSED, OR IN THE
CTY OF NEW YORK, BY THE BOROUGH PRESI DENT OF THE COUNTY IN VWH CH THE
FACI LI TY | S PROPOSED, AND WH CH MEMBER SHALL BE A RESI DENT OF SUCH COUN-
TY OR SUCH BOROUGH. THE TERM OF THE AD HOC PUBLI C MEMBERS SHALL CONTI N-
UE UNTIL A FI NAL DETERM NATION IS MADE | N THE PARTI CULAR PROCEEDI NG FOR
VWH CH THEY WERE APPQO NTED.

5. "CERTIFI CATE" MEANS A CERTI FI CATE OF ENVI RONMENTAL COWPATI BI LI TY
AND PUBLI C NEED AUTHORI ZI NG THE CONSTRUCTI ON OF A MAJOR ELECTRIC GENER-
ATI NG FACI LI TY | SSUED BY THE BOARD PURSUANT TO THI S ARTI CLE.

6. “NAVEPLATE" MEANS A MANUFACTURER S DESI GNATI ON, CGENERALLY AS
AFFI XED TO THE GENERATOR UNI' T, WHI CH STATES THE TOTAL OQUTPUT OF SUCH
GENERATI NG FACILITY AS ORI G NALLY DESI GNED ACCORDI NG TO THE MANUFACTUR-
ER S ORI G NAL DESI GN SPECI FI CATI ONS.

7. "PUBLI C | NFORVATI ON COORDI NATOR' MEANS AN OFFI CE CREATED W THI N THE
DEPARTMENT WHI CH SHALL ASSI ST AND ADVI SE | NTERESTED PARTI ES AND MEMBERS
OF THE PUBLI C I N PARTI Cl PATI NG I N THE SI TI NG AND CERTI FI CATI ON OF MAJOR
ELECTRI C GENERATI NG FACI LI TIES. THE DUTIES OF THE PUBLIC | NFORVATI ON
OFFI CER SHALL | NCLUDE, BUT NOT BE LIMTED TGO (A) | MPLEMENTI NG MEASURES
THAT ASSURE FULL AND ADEQUATE PUBLI C PARTI CI PATI ON | N MATTERS BEFORE THE
BOARD, (B) RESPONDI NG TO | NQUI RIES FROM THE PUBLIC FOR | NFORMATI ON ON
HOW TO PARTI CI PATE | N MATTERS BEFORE THE BOARD; (C) ASSI STI NG THE PUBLI C
I N REQUESTI NG RECORDS RELATI NG TO MATTERS BEFORE THE BOARD; (D) ENSURI NG
ALL | NTERESTED PERSONS ARE PROVIDED W TH A REASONABLE OPPORTUNI TY TO
PARTI Cl PATE AT PUBLI C MEETI NGS RELATI NG TO MATTERS BEFORE THE BCOARD; (E)
ENSURI NG THAT ALL NECESSARY OR REQUI RED DOCUMENTS ARE AVAILABLE FOR
PUBLI C ACCESS ON THE DEPARTMENT' S WEBSI TE W THI N ANY Tl ME PERI ODS SPECI -
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FIED WTH N THI S ARTI CLE; AND (F) ANY OTHER DUTI ES AS MAY BE PRESCRI BED
BY THE BOARD, AFTER CONSULTATI ON W TH THE DEPARTMENT.

S 161. GENERAL PROVI SIONS RELATING TO THE BOARD. UPON RECEI PT OF A
PRE- APPLI CATI ON PRELI M NARY SCOPI NG STATEMENT UNDER THI' S ARTICLE, THE
CHAIR SHALL PROVPTLY NOTIFY THE GOVERNOR; THE CH EF EXECUTI VE OFFI CER
REPRESENTI NG THE MUNI CI PALI TY IN WH CH THE FACILITY IS PROPOSED, OR, IN
THE CTY OF NEW YORK, THE CHAI RPERSON OF THE COVMUNI TY BOARD OF THE
COMVUNI TY DISTRICT INWICH THE FACILITY 1S PROPCSED, AND THE CH EF
EXECUTI VE OFFI CER OF THE COUNTY IN WHI CH THE FACILITY IS PROPOCSED, OR IN
THE CTY OF NEWYORK, THE BOROUGH PRESI DENT OF THE COUNTY I N WH CH THE
FACILITY IS PROPOSED. W TH N THI RTY DAYS OF SUCH NOTI FI CATI ON THE CHI EF
EXECUTI VE OFFI CERS SHALL APPO NT THE AD HOC PUBLI C MEMBERS. FOUR OF THE
SEVEN PERSONS ON THE BOARD SHALL CONSTI TUTE A QUORUM FOR THE TRANSACTI ON
OF ANY BUSINESS OF THE BOARD, AND THE DECI SI ON OF FOUR MEMBERS OF THE
BOARD SHALL CONSTI TUTE ACTION OF THE BOARD. |IN THE EVENT THAT ONE OR
BOTH OF THE AD HOC PUBLI C MEMBERS HAVE NOT BEEN APPO NTED W THI N THI RTY
DAYS, A MAJORITY OF PERSONS NAMED TO THE BOARD SHALL CONSTITUTE A
QUCRUM THE BOARD, EXCLUSI VE OF THE AD HOC PUBLI C MEMBERS, SHALL HAVE
THE PONER TO ADOPT RULES AND REGULATI ONS RELATI NG TO THE PROCEDURES TO
BE USED | N CERTIFYI NG FACI LI TI ES UNDER THE PROVI SI ONS OF THI S ARTI CLE,
SUBJECT TO PROCEDURES ESTABLI SHED BY THE STATE ADM NI STRATI VE PROCEDURE
ACT, I NCLUDI NG THE SUSPENSI ON OR REVOCATI ON THERECF, AND SHALL FURTHER
HAVE THE POAER TO SEEK DELEGATI ON FROM THE FEDERAL GOVERNMENT PURSUANT
TO FEDERAL REGULATORY PROGRAMS APPLI CABLE TO THE SI TI NG OF MAJOR ELECG
TRI C GENERATI NG FACI LI TIES. THE CHAI R, AFTER CONSULTATI ON W TH THE OTHER
MEMBERS OF THE BOARD EXCLUSI VE OF THE AD HOC PUBLI C MEMBERS, SHALL HAVE
EXCLUSI VE JURI SDI CTI ON TO | SSUE DECLARATORY RULI NGS REGARDI NG THE APPLI -
CABILITY O OR ANY OIHER QUESTI ON UNDER, TH S ARTI CLE AND RULES AND
REGULATI ONS ADOPTED HEREUNDER. REGULATI ONS ADOPTED BY THE BOARD NAY
PROVI DE FOR RENEWAL APPL| CATIONS FOR POLLUTANT CONTRCL PERM TS TO BE
SUBM TTED TO AND ACTED UPON BY THE DEPARTMENT OF ENVI RONVENTAL CONSERVA-
TI ON FOLLOWN NG COMMERCI AL OPERATI ON OF A CERTI FI ED FACI LI TY.

I N ADDI TI ON TO THE REQUI REMENTS OF THE PUBLI C OFFI CERS LAW NO PERSON
SHALL BE ELIGBLE TO BE AN APPO NTEE OF THE GOVERNOR TO THE BOARD WHO
HOLDS ANOTHER STATE OR LOCAL OFFI CE. NO MEMBER OF THE BOARD MAY RETAIN
OR HOLD ANY OFFI Cl AL RELATION TO, OR ANY SECURI TI ES OF AN ELECTRI C UTI L-
I TY CORPORATI ON OPERATI NG OR PROPOSED FOR OPERATION IN THE STATE, ANY
AFFI LI ATE THEREOF OR ANY OTHER COWPANY, FIRM PARTNERSHH P, CORPORATI ON,
ASSCCI ATI ON OR JO NT- STOCK ASSOCI ATI ON THAT MAY APPEAR BEFORE THE BOARD,
NCR SHALL EITHER OF THE APPO NTEES HAVE BEEN A DI RECTOR, OFFI CER OR,
WTH N THE PREVI QUS TEN YEARS, AN EMPLOYEE THEREOF. THE AD HOC PUBLIC
MEMBERS OF THE BOARD SHALL RECEI VE THE SUM OF TWO HUNDRED DOLLARS FOR
EACH DAY IN VWH CH THEY ARE ACTUALLY ENGAGED I N THE PERFORVMANCE OF THEIR
DUTI ES HEREI N PLUS ACTUAL AND NECESSARY EXPENSES | NCURRED BY THEM I N THE
PERFORMANCE OF SUCH DUTIES. THE CHAIR SHALL PROVI DE SUCH PERSONNEL,
HEARI NG EXAM NERS, SUBORDI NATES, EMPLOYEES AND SUCH LEGAL, TECHNCLOG
| CAL, SCI ENTI FI C, ENG NEERI NG AND OTHER SERVI CES AND SUCH MEETI NG ROQVS,
HEARI NG ROOMS AND OTHER FACILITIES AS MAY BE REQUI RED | N PROCEEDI NGS
UNDER THI S ARTI CLE. THE BOARD MAY PROVI DE FOR I TS OAN REPRESENTATI ON AND
APPEARANCE | N ALL ACTI ONS AND PROCEEDI NGS | NVOLVI NG ANY QUESTI ON UNDER
TH' S ARTI CLE. THE DEPARTMENT OF ENVI RONVENTAL CONSERVATI ON SHALL PROVI DE
ASSCCI ATE HEARI NG EXAM NERS. EACH MEMBER OF THE BOARD OTHER THAN THE AD
HOC PUBLI C MEMBERS MAY DESI GNATE AN ALTERNATE TO SERVE | NSTEAD OF THE
MEMBER W TH RESPECT TO ALL PROCEEDI NGS PURSUANT TO THI S ARTI CLE. SUCH
DESI GNATI ON SHALL BE I N WRI TI NG AND FI LED WTH THE CHAI R
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S 162. BOARD CERTI FI CATE. 1. NO PERSON SHALL COMVENCE THE PREPARATI ON
OF A SITE FOR, OR BEG N THE CONSTRUCTI ON OF A MAJOR ELECTRI C GENERATI NG
FACILITY |IN THE STATE, OR | NCREASE THE CAPACI TY OF AN EXI STI NG ELECTRI C
GENERATI NG FACILITY BY MORE THAN TH RTY THOUSAND KILOMTTS W THOUT
HAVI NG FI RST OBTAI NED A CERTI FI CATE | SSUED W TH RESPECT TO SUCH FACI LI TY
BY THE BOARD. ANY SUCH FACI LI TY W TH RESPECT TO WHI CH A CERTI FI CATE I S
| SSUED SHALL NOT THEREAFTER BE BUI LT, MAI NTAI NED OR OPERATED EXCEPT |IN
CONFORM TY WTH SUCH CERTIFI CATE AND ANY TERMS, LIM TATIONS OR CONDI -
TI ONS CONTAI NED THEREI' N, PROVI DED THAT NOTH NG HEREI N SHALL EXEMPT SUCH
FACILITY FROM COWLI ANCE W TH FEDERAL, STATE AND LOCAL LAWS AND REGU-
LATI ONS EXCEPT AS OTHERW SE PROVIDED IN TH'S ARTICLE. LOCAL LAWS AND
REGULATI ONS SHALL APPLY AS OF THE DATE OF THE FI LI NG OF THE PRE- APPLI CA-
TI ON  PRELI M NARY SCOPI NG STATEMENT, EXCEPT TO THE EXTENT THAT ANY LOCAL
LAWS AND REGULATI ONS ARE MODI FIED TO EFFECTUATE LAND USE PLANS OR
PROPOSALS | NI TI ATED PRI OR TO THE DATE OF THE FI LI NG OF THE PRE- APPLI CA-
TI ON PRELI M NARY SCOPI NG STATEMENT. A CERTI FI CATE FOR A MAJOR ELECTRIC
GENERATI NG FACI LI TY, OR AN I NCREASE I N THE CAPACI TY OF AN EXI STI NG ELEC
TRI C GENERATI NG FACI LI TY BY MORE THAN THI RTY THOUSAND KI LOMTTS, MNAY BE
| SSUED ONLY PURSUANT TO THI S ARTI CLE.

2. A CERTI FI CATE MAY BE TRANSFERRED, SUBJECT TO THE APPROVAL OF THE
BOARD, TO A PERSON WHO AGREES TO COWPLY W TH THE TERMS, LI M TATI ONS AND
CONDI TI ONS CONTAI NED THEREI N.

3. A CERTI FI CATE | SSUED UNDER THI S ARTI CLE MAY BE AVMENDED PURSUANT TO
TH S SECTI ON.

4. THI'S ARTICLE SHALL NOT APPLY: (A) TO A MAJOR ELECTRI C GENERATI NG
FACI LI TY OVER VWH CH ANY AGENCY OR DEPARTMENT OF THE FEDERAL GOVERNVMENT
HAS EXCLUSI VE JURI SDI CTI ON, OR HAS JURI SDI CTI ON CONCURRENT W TH THAT OF
THE STATE AND HAS EXERCI SED SUCH JURI SDI CTI ON TO THE EXCLUSI ON OF REGUJ
LATI ON OF THE FACI LI TY BY THE STATE;

(B) TO NORVAL REPAI RS, REPLACEMENTS, MODI FI CATI ONS AND | MPROVEMENTS OF
A MAJOR ELECTRIC CENERATING FACILITY, WHENEVER BU LT, VH CH DO NOT
CONSTI TUTE A VI CLATI ON OF ANY CERTI FI CATE | SSUED UNDER THI S ARTI CLE AND
VH CH DO NOT RESULT IN AN I NCREASE I N CAPACI TY OF THE FACILITY OF MCORE
THAN THI RTY THOUSAND Kl LOMTTS;

(© TO A MAJOR ELECTRI C GENERATING FACILITY (1) CONSTRUCTED ON LANDS
DEDI CATED TO |INDUSTRIAL USES, (I1) THE OUTPUT OF WHI CH SHALL BE USED
SOLELY FOR | NDUSTRI AL PURPOSES, ON THE PREM SES, AND (111) THE GENERAT-
I NG CAPACI TY OF WHI CH DCES NOT EXCEED TWO HUNDRED THOUSAND KI LOMTTS; OR

(D) TO A MAJOR ELECTRIC GENERATING FACILITY IF, ON OR BEFORE THE
EFFECTI VE DATE OF TH S ARTI CLE, AN APPL| CATION HAS BEEN MADE FOR A
LI CENSE, PERM T, CERTIFI CATE, CONSENT OR APPROVAL FROM ANY FEDERAL,
STATE OR LOCAL COW SSI ON, ACGENCY, BOARD OR REGULATORY BODY, |IN WH CH
APPLI CATION THE LOCATI ON OF THE MAJOR ELECTRI C GENERATI NG FACI LI TY HAS
BEEN DESI GNATED BY THE APPLICANT, OR IF THE FACILITY IS UNDER
CONSTRUCTI ON AT SUCH TI VE.

5. ANY PERSON | NTENDING TO CONSTRUCT A MAJOR ELECTRI C GENERATI NG
FACI LI TY EXCLUDED FROM THI S ARTI CLE PURSUANT TO PARAGRAPH (B), (O, OR
(D) OF SuBD VISION FOUR OF THI'S SECTI ON MAY ELECT TO BECOVE SUBJECT TO
THE PROVI SIONS OF THI S ARTI CLE BY DELI VERI NG NOTI CE OF SUCH ELECTION TO
THE CHAIR O THE BOARD. TH S ARTICLE SHALL THEREAFTER APPLY TO EACH
ELECTRI C GENERATI NG FACI LI TY | DENTI FI ED I N SUCH NOTI CE FROM THE DATE OF
I TS RECEI PT BY THE CHAI R OF THE BOARD. FOR THE PURPOSES OF THI S ARTI CLE,
EACH SUCH FACI LI TY SHALL BE TREATED IN THE SAVE MANNER AS A MAJOR ELEC
TRI C GENERATI NG FACI LI TY AS DEFINED IN THI S ARTI CLE.

S 163. PRE- APPLI CATI ON PROCEDURES. 1. ANY PERSON PROPCSING TO SUBM T
AN APPLI CATI ON FOR A CERTI FI CATE SHALL FILE WTH THE CHAI R OF THE BOARD
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A PRELI M NARY SCOPI NG STATEMENT CONTAI NING A BRIEF DI SCUSSION, ON THE
BASI S OF AVAI LABLE | NFORMATI ON, OF THE FOLLOW NG | TEMS:

(A) DESCRIPTION OF THE PROPOSED FACILITY AND |TS ENVI RONVENTAL
SETTI NG,

(B) POTENTI AL ENVI RONVENTAL AND HEALTH | MPACTS FROM THE | NCREMENTAL
| NCREASE | N POLLUTI ON RESULTI NG FROM THE CONSTRUCTI ON AND OPERATI ON OF
THE PROPOSED FACI LI TY;

(C) PROPCSED STUDI ES OR PROGRAM OF STUDI ES DESI GNED TO EVALUATE POTEN-
TI AL ENVI RONVENTAL AND HEALTH | MPACTS;

(D) MEASURES PROPOSED TO M NI M ZE ENVI RONMVENTAL | MPACTS; AND

(E) WHERE THE PROPOSED FACI LI TY INTENDS TO USE PETROLEUM OR OTHER
BACK-UP FUEL FOR GENERATI NG ELECTRI CI TY, A DI SCUSSI ON AND/ OR STUDY OF
THE SUFFI Cl ENCY OF THE PROPOSED ON-SI TE FUEL STORAGE CAPACI TY AND SUPPLY
| NCLUDI NG AN ANALYSI S OF THE POTENTI AL | MPACT OF UTILIZING THE BACK- UP
FUEL UPON THE FUEL SUPPLY AND DELI VERY | NDUSTRI ES; AND

(F) ANY OTHER | NFORVATI ON THAT MAY BE RELEVANT OR THAT THE BOARD MAY
REQUI RE.

2. SUCH PERSON SHALL SERVE COPI ES OF THE PRELI M NARY SCOPI NG STATEMENT
ON PERSONS ENUMERATED | N PARAGRAPH (A) OF SUBDI VI SI ON TWD OF SECTI ON ONE
HUNDRED S| XTY- FOUR OF THI S ARTI CLE AND PROVI DE NOTI CE OF SUCH STATEMENT
AS PROVIDED | N PARAGRAPH (B) OF SUCH SUBDI VI SI ON | N PLAI N LANGUAGE, I N
ENGLI SH AND | N ANY OTHER LANGUAGE SPOKEN AS DETERM NED BY THE BOARD BY A
SI GNI FI CANT PORTI ON OF THE POPULATION | N THE COMMUNI TY, THAT DESCRI BES
THE PROPOSED FACI LI TY AND | TS LOCATI ON, THE RANGE OF POTENTI AL ENVI RON-
MENTAL AND HEALTH | MPACTS OF EACH POLLUTANT, THE APPLI CATI ON AND REVI EW
PROCESS, AND A CONTACT PERSON, W TH PHONE NUMBER AND ADDRESS, FROM WHOM
| NFORVATI ON W LL BE AVAI LABLE AS THE APPLI CATI ON PROCEEDS.

3. TO FACI LI TATE THE PRE- APPLI CATION AND APPLI CATION PROCESSES AND
ENABLE Cl TI ZENS TO PARTI Cl PATE | N DECl S| ONS THAT AFFECT THEI R HEALTH AND
SAFETY AND THE ENVI RONVENT, THE DEPARTMENT AND SUCH PERSON SHALL PROVI DE
OPPORTUNI TIES FOR Cl TI ZEN | NVOLVEMENT. SUCH OPPORTUNI TI ES SHALL ENCOUR-
AGE CONSULTATI ON W TH THE PUBLI C EARLY I N THE PRE- APPLI CATI ON AND APPLI -
CATI ON PROCESSES, ESPECI ALLY BEFORE ANY PARTIES ENTER A STI PULATI ON
PURSUANT TO SUBDI VI SION FOUR OF THI'S SECTI ON. THE PRI MARY GOALS OF THE
Cl TI ZEN PARTI Cl PATION PROCESS SHALL BE TO FAC LI TATE COVMUNI CATI ON
BETWEEN THE APPLI CANT AND | NTERESTED OR AFFECTED PERSONS. THE PROCESS
SHALL FOSTER THE ACTIVE |NVOLVEMENT OF THE |NTERESTED OR AFFECTED
PERSONS.

4. (A EACH PRE-APPLI CATION PRELI M NARY SCOPI NG STATEMENT SHALL BE
ACCOVPANI ED BY A FEE | N AN AMOUNT EQUAL TO TWO HUNDRED FI FTY DOLLARS FOR
EACH THOUSAND KI LOMTTS OF GENERATI NG CAPACI TY OF THE SUBJECT FACI LI TY,
BUT NO MORE THAN ONE HUNDRED THOUSAND DOLLARS, TO BE DEPOSI TED | N THE
| NTERVENOR ACCOUNT ESTABLI SHED PURSUANT TO SECTI ON NI NETY- SEVEN-TT OF
THE STATE FI NANCE LAW TO BE DI SBURSED AT THE HEARI NG EXAM NER S DI REC-
TI ON TO DEFRAY PRE- APPLI CATI ON EXPENSES | NCURRED BY MUNI Cl PAL AND OTHER
| NTERESTED PARTI ES ( EXCEPT FOR A MUNI Cl PALI TY SUBM TTI NG THE PRE- APPLI -
CATI ON SCOPI NG STATEMENT) FOR EXPERT W TNESS, CONSULTANT, ADM NI STRATI VE
AND LEGAL FEES. |F AT ANY TI ME SUBSEQUENT TO THE FILING OF THE PRE- AP-
PLI CATION THE PRE- APPLI CATI ON | S SUBSTANTI ALLY MODI FI ED OR REVI SED, THE
BOARD MAY REQUI RE AN ADDI TI ONAL PRE- APPLI CATI ON | NTERVENOR FEE IN AN
AMOUNT  NOT TO EXCEED TVENTY- FI VE THOUSAND DOLLARS. ANY MONEYS REMAI NI NG
I N THE | NTERVENOR ACCOUNT UPON THE SUBM SSI ON OF AN APPLI CATION FOR A
CERTI FI CATE SHALL BE MADE AVAI LABLE TO | NTERVENORS ACCORDI NG TO PARA-
GRAPH (A) OF SUBDI VI SI ON SI X OF SECTI ON ONE HUNDRED SI XTY-FOUR OF THI'S
ART| CLE.
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(B) PRE- APPLI CATI ON DI SBURSEMENTS FROM THE | NTERVENOR ACCOUNT SHALL BE
MADE I N ACCORDANCE W TH RULES AND REGULATI ONS ESTABLI SHED PURSUANT TO
PARAGRAPH (B) OF SUBDI VI SI ON SI X OF SECTI ON ONE HUNDRED SI XTY- FOUR OF
TH'S ARTICLE WHI CH RULES SHALL PROVI DE FOR AN EXPEDI TED PRE- APPLI CATI ON
DI SBURSEMENT SCHEDULE TO ASSURE EARLY AND MEANI NGFUL PUBLI C | NVOLVEMENT,
WTH AT LEAST ONE-HALF OF PRE-APPLI CATI ON | NTERVENOR FUNDS BECOM NG
AVAI LABLE THROUGH AN APPLI CATI ON PROCESS W THI N SI XTY DAYS OF THE FI LI NG
OF A PRE- APPLI CATI ON PRELI M NARY SCOPI NG STATEMENT.

5.  AFTER MEETI NG THE REQUI REMENTS OF SUBDI VI SI ONS ONE THROUGH THREE
OF TH'S SECTION, AND AFTER PRE- APPLI CATI ON | NTERVENOR FUNDS HAVE BEEN
ALLCCATED BY THE PRE- HEARI NG EXAM NER PURSUANT TO PARAGRAPH (A) OF
SUBDIVISION FOUR OF TH'S SECTIQON, SUCH PERSON MAY CONSULT AND SEEK
AGREEMENT W TH ANY | NTERESTED PERSON, | NCLUDI NG, BUT NOT LIM TED TO, THE
STAFF OF THE DEPARTMENT, THE DEPARTMENT OF ENVI RONMVENTAL CONSERVATI ON
AND THE DEPARTMENT OF HEALTH, AS APPROPRI ATE, AS TO ANY ASPECT OF THE
PRELI M NARY SCOPI NG STATEMENT AND ANY STUDY OR PROGRAM OF STUDIES MADE
OR TO BE MADE TO SUPPORT SUCH APPLI CATI ON. THE STAFF OF THE DEPARTMENT,
THE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON, THE DEPARTMENT OF HEALTH,
THE PERSON PROPOSING TO FI LE AN APPLI CATI ON, AND ANY OTHER | NTERESTED
PERSON MAY ENTER | NTO A STI PULATI ON SETTI NG FORTH AN  AGREEMENT ON ANY
ASPECT OF THE PRELI M NARY SCOPI NG STATEMENT AND THE STUDI ES OR PROGRAM
OF STUDI ES TO BE CONDUCTED. ANY SUCH PERSON PROPOSING TO SUBM T AN
APPLI CATION FOR A CERTI FI CATE SHALL SERVE A COPY OF THE PROPOSED STI PU-
LATI ON UPON ALL PERSONS ENUMERATED | N PARAGRAPH (A) OF SUBDIVISION TWO
OF SECTION ONE HUNDRED Sl XTY-FOUR OF TH' S ARTI CLE, PROVI DE NOTI CE OF
SUCH STI PULATI ON TO THOSE PERSONS | DENTI FI ED | N PARAGRAPH (B) OF SUCH
SUBDI VI SI ON, AND AFFORD THE PUBLI C A REASONABLE OPPORTUNI TY TO SUBM T
COMVENTS ON THE STI PULATION BEFORE I T |S EXECUTED BY THE | NTERESTED
PARTIES. NOTHING IN TH' S SECTION, HOAEVER, SHALL BAR ANY PARTY TO A
HEARI NG ON AN APPLI CATI ON, OTHER THAN ANY PARTY TO A PRE-APPLI CATI ON
STI PULATI ON, FROM Tl MELY RAI SI NG OBJECTI ONS TO ANY ASPECT OF THE PRELI M
I NARY SCOPI NG STATEMENT AND THE METHODOLOGY AND SCOPE OF ANY STI PULATED
STUDI ES OR PROGRAM OF STUDI ES | N ANY SUCH AGREEMENT. | N ORDER TO ATTEMPT
TO RESOLVE ANY QUESTI ONS THAT MAY ARISE AS A RESULT OF SUCH CONSULTA-
TION, THE DEPARTMENT SHALL DESI GNATE A HEARI NG EXAM NER WHO SHALL OVER-
SEE THE PRE- APPLI CATI ON PROCESS AND MEDI ATE ANY | SSUE RELATING TO ANY
ASPECT OF THE PRELIM NARY SCOPI NG STATEMENT AND THE METHODOLOGY AND
SCOPE OF ANY SUCH STUDI ES OR PROGRAMS OF STUDY. UPON COWPLETION OF THE
NOTI CE PROVI SIONS PROVI DED | N THI S SECTI ON, SUCH HEARI NG EXAM NER SHALL,
WTH N SIXTY DAYS OF THE FILING OF A PRELI M NARY SCOPI NG STATEMENT,
CONVENE A MEETI NG OF | NTERESTED PARTIES IN ORDER TO | NI TI ATE THE STI PU-
LATI ON PROCESS.

S 164. APPLI CATION FOR A CERTIFICATE. 1. AN APPLI CANT FOR A CERTI F-
| CATE SHALL FILE WTH THE CHAIR OF THE BOARD AN APPLICATION, IN SUCH
FORM AS THE BOARD NMAY PRESCRI BE CONTAI NI NG THE FOLLOW NG | NFORVATI ON AND
MATERI ALS:

(A) A DESCRIPTION OF THE SI TE AND A DESCRI PTI ON OF THE FACI LI TY TO BE
BU LT THEREON, | NCLUDI NG AVAILABLE SITE | NFORVATI ON, MAPS  AND
DESCRI PTI ONS, PRESENT AND PROPOSED DEVELOPMENT, SOURCE AND VOLUME OF
WATER REQUI RED FOR PLANT OPERATI ON AND COOLI NG, ANTI Cl PATED EM SSI ONS TO
Al'R, I NCLUDI NG BUT NOT LIM TED TO PARTI CULATE MATTER OF 2.5 M CRONS OR
SMALLER, FEDERAL CRITERIA POLLUTANTS AND TOXINS, | NCLUDI NG MERCURY,
ANTI Cl PATED DI SCHARGES TO WATER AND GROUNDWATER, POLLUTI ON CONTROL
EQUI PMENT, AND, AS APPROPRIATE, CCEOLOG CAL, AESTHETIC, ECOLOGE CAL,
TSUNAM , SEISM C, BI OLOGE CAL, WATER SUPPLY, POPULATI ON AND LOAD CENTER
DATA;
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(B) STUDIES, | DENTIFYING THE AUTHOR AND DATE THEREOF, VH CH HAVE BEEN
MADE OF THE EXPECTED ENVI RONMENTAL AND HEALTH | MPACTS AND SAFETY | MPLI -
CATIONS OF THE FACILITY, BOTH DURI NG | TS CONSTRUCTI ON AND | TS OPERATI ON,
VH CH STUDIES ARE SUFFICIENT TO I DENTIFY (1) THE ANTI Cl PATED GASEQUS,
LIQU D AND SCLID WASTES TO BE PRODUCED AT THE FACI LI TY | NCLUDI NG THEI R
SOURCE, ANTI Cl PATED VOLUMES, COWMPCSI TI ON AND TEMPERATURE, AND SUCH OTHER
ATTRI BUTES AS THE BOARD MAY SPECI FY AND THE PROBABLE LEVEL OF NO SE
DURI NG CONSTRUCTI ON AND OPERATION OF THE FACILITY; (11) THE TREATMENT
PROCESSES TO REDUCE WASTES TO BE RELEASED TO THE ENVI RONMENT, THE MANNER
OF DI SPOSAL FOR WASTES RETAI NED AND MEASURES FOR NO SE ABATEMENT;  (I111)
THE ANTICI PATED VOLUMES OF WASTES TO BE RELEASED TO THE ENVI RONVENT
UNDER ANY OPERATI NG CONDI TI ON OF THE FACI LI TY, | NCLUDING SUCH METEOROC-
LOG CAL, HYDROLOG CAL AND OTHER | NFORMATI ON NEEDED TO SUPPCORT SUCH ESTI -
MATES;, (1V) CONCEPTUAL ARCH TECTURAL AND ENG NEERI NG PLANS | NDI CATI NG
COWATIBILITY OF THE FACILITY WTH THE ENVIRONMVENT; (V) HOW THE
CONSTRUCTI ON AND OPERATI ON OF THE FACI LI TY, | NCLUDI NG TRANSPORTATI ON AND
DI SPOSAL OF WASTES WOULD COWPLY W TH ENVI RONMENTAL HEALTH AND SAFETY
STANDARDS, REQUI REMENTS, REGULATI ONS AND RULES UNDER STATE AND MUNI Cl PAL
LAWS, AND A STATEMENT WHY ANY VARI ANCES OR EXCEPTI ONS SHOULD BE GRANTED;
(V') WATER W THDRAWALS FROM AND DI SCHARGES TO THE WATERSHED;, (VIl) A
DESCRI PTI ON  OF THE FUEL | NTERCONNECTI ON AND SUPPLY FOR THE PRQJECT; AND
(MI'1) AN ELECTRI C | NTERCONNECTI ON  STUDY, CONSI STI NG GENERALLY OF A
DESI GN STUDY AND A SYSTEM RELI ABI LI TY | MPACT STUDY;

(© A STATEMENT DEMONSTRATI NG THAT THE FACI LI TY WLL SATI SFY ADDI -
TI ONAL ELECTRI C CAPACI TY OR OTHER ELECTRI C SYSTEM NEEDS, AND THAT THE
CONSTRUCTION OF THE FACILITY | S REASONABLY CONSI STENT W TH LONG RANGE
ENERGY PLANNI NG OBJECTI VES AND STRATEG ES;

(D) SUCH EVI DENCE AS W LL ENABLE THE BOARD AND THE COW SSIONER OF
ENVI RONVENTAL  CONSERVATI ON TO EVALUATE THE FACI LI TY' S PCLLUTI ON CONTROL
SYSTEMS AND TO REACH A DETERM NATION TO |[|SSUE THEREFOR, SUBJECT TO
APPROPRI ATE CONDI TIONS AND LIMTATIONS, PERM TS PURSUANT TO FEDERAL
RECOGNI TI ON OF STATE AUTHORITY IN ACCORDANCE WTH THE FEDERAL CLEAN
WATER ACT, THE FEDERAL CLEAN Al R ACT AND THE FEDERAL RESOURCE CONSERVA-
TI ON AND RECOVERY ACT;

(E) WHERE THE PROPOSED FACILITY INTENDS TO USE PETROLEUM OR OTHER
BACK- UP FUEL FOR GENERATI NG ELECTRI CI TY, EVI DENCE AND AN EVALUATI ON ON
BOTH (1) THE ADEQUACY OF THE FACI LI TY' S ON-SI TE BACK- UP FUEL STORAGE AND
SUPPLY, AND (11) THE POTENTI AL | MPACT THAT | NTERRUPTION OF THE FACILI -
TY'S PRI MARY FUEL W LL HAVE UPON THE FUEL SUPPLY AND DI STRI BUTI ON | NDUS-
TRI ES;

(F) A PLAN FOR SECURITY OF THE PROPOSED FACI LI TY DURI NG CONSTRUCTI ON
AND OPERATI ON OF SUCH FACI LI TY AND THE MEASURES TO BE TAKEN TO ENSURE
THE SAFETY AND SECURITY OF THE LOCAL COVMUNI TY, | NCLUDI NG CONTI NGENCY,
EMERGENCY RESPONSE AND EVACUATI ON CONTROL, TO BE REVI EWED BY THE BOARD
I N CONSULTATI ON W TH THE NEW YORK STATE EMERGENCY MANAGEMENT OFFI CE; AND

(G SUCH OTHER | NFORVATI ON AS THE APPLI CANT MAY CONSI DER RELEVANT OR
AS MAY BE REQUI RED BY THE BOARD. COPIES OF THE APPLI CATI ON, | NCLUDI NG
THE REQUI RED | NFORMATION, SHALL BE FILED WTH THE BOARD AND SHALL BE
AVAI LABLE FOR PUBLI C | NSPECTI ON.

2. EACH APPLI CATI ON SHALL BE ACCOMPANI ED BY PROOF OF SERVICE, IN SUCH
MANNER AS THE BOARD SHALL PRESCRI BE, OF:

(A) A COPY OF SUCH APPLI CATION ON (1) EACH MUNI CI PALITY I N WH CH ANY
PORTI ON OF SUCH FACILITY IS TO BE LOCATED AS PROPOSED OR I N ANY ALTERNA-
TI VE LOCATI ON LI STED. SUCH COPY TO A MUNI Cl PALI TY SHALL BE ADDRESSED TO
THE CH EF EXECUTIVE OFFI CER THEREOF AND SHALL SPECI FY THE DATE ON OR
ABOUT WHI CH THE APPLI CATION IS TO BE FI LED,
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(1) EACH MEMBER OF THE BQOARD;
(1'11') THE DEPARTMENT OF AGRI CULTURE AND MARKETS;
(1V) THE SECRETARY OF STATE;

(V) THE ATTORNEY GENERAL;

(VI') THE DEPARTMENT OF TRANSPORTATI ON;

(M) THE OFFI CE OF PARKS, RECREATI ON AND HI STORI C PRESERVATI ON;

(M11) A LIBRARY SERVING THE DI STRICT OF EACH MEMBER OF THE STATE
LEG SLATURE | N WHOSE DI STRICT ANY PORTION OF THE FACILITY IS TO BE
LOCATED AS PROPOSED OR | N ANY ALTERNATI VE LOCATI ON LI STED;

(IX) IN THE EVENT THAT SUCH FACILITY OR ANY PORTI ON THERECF AS
PROPOSED OR | N ANY ALTERNATI VE LOCATION LISTED IS LOCATED WTH N THE
ADI RONDACK PARK, AS DEFI NED | N SUBDI VI S| ON ONE OF SECTI ON 9-0101 OF THE
ENVI RONVENTAL CONSERVATI ON LAW THE ADI RONDACK PARK AGENCY; AND

(X) THE PUBLI C | NFORVATI ON OFFI CER FOR PLACEMENT ON THE WEBSI TE OF THE
DEPARTMENT; AND

(B) A NOTICE OF SUCH APPLI CATION ON (1) PERSONS RESIDING IN MJN Cl -
PALI TITES ENTITLED TO RECEIVE A COPY OF THE APPLI CATI ON UNDER SUBPARA-
GRAPH (1) OF PARAGRAPH (A) OF THI'S SUBDI VI SI ON. SUCH NOTI CE SHALL BE
G VEN BY THE PUBLI CATI ON OF A SUMWARY OF THE APPLI CATI ON AND THE DATE ON
OR ABOQUT WVHICH I T WLL BE FILED, TO BE PUBLI SHED UNDER REGULATI ONS TO BE
PROMULGATED BY THE BOARD, | N SUCH FORM AND | N SUCH NEWSPAPER OR NEWSPA-
PERS, | NCLUDI NG LOCAL COVMUNI TY AND GENERAL CI RCULATI ON NEWBPAPERS, AS
WLL SERVE SUBSTANTIALLY TO | NFORM THE PUBLI C OF SUCH APPLI CATION, I N
PLAI N LANGUAGE, | N ENGLI SH AND I N ANY OTHER LANGUAGE SPOKEN AS DETER-
MNED BY THE BOARD BY A Sl GN FI CANT PORTI ON OF THE POPULATION I N THE
COMVUNI TY, THAT DESCRI BES THE PROPOSED FACI LITY AND I TS LOCATION, THE
RANGE OF POTENTI AL ENVI RONMENTAL AND HEALTH | MPACTS OF EACH POLLUTANT,
THE APPLI CATI ON AND REVI EW PROCESS, AND A CONTACT PERSON, WTH PHONE
NUVMBER AND ADDRESS, FROM WHOM | NFORVATION WLL BE AVAI LABLE AS THE
APPLI CATI ON PROCEEDS;

(I'l) EACH MEMBER OF THE STATE LEG SLATURE |IN WHOSE DI STRICT ANY
PORTION OF THE FACILITY IS TO BE LOCATED AS PROPOSED OR I N ANY ALTERNA-
TI VE LOCATI ON LI STED;, AND

(1'1'l') PERSONS WHO HAVE FI LED A STATEMENT WTH THE BOARD WTH N THE
PAST TWELVE MONTHS THAT THEY W SH TO RECEI VE ALL SUCH NOTI CES CONCERNI NG
FACILITIES IN THE AREA IN WHCH THE FACILITY |S TO BE LOCATED AS
PROPOSED OR | N ANY ALTERNATI VE LOCATI ON LI STED.

3. INADVERTENT FAILURE OF SERVICE ON ANY OF THE MJUN Cl PALITIES,
PERSONS, AGENCIES, BODIES OR COW SSI ONS NAMED | N SUBDI VI SI ON TWO OF
THI'S SECTI ON SHALL NOT BE JURI SDI CTI ONAL AND MAY BE CURED PURSUANT TO
REGULATI ONS OF THE BOARD DESI GNED TO AFFORD SUCH PERSONS ADEQUATE NOTI CE
TO ENABLE THEM TO PARTI Cl PATE EFFECTI VELY I N THE PROCEEDI NG. | N ADDI -
TION, THE BOARD MAY, AFTER FI LI NG REQUI RE THE APPLI CANT TO SERVE NOTI CE
OF THE APPLI CATI ON OR COPI ES THEREOF OR BOTH UPON SUCH OTHER PERSONS AND
FI LE PROOF THEREOF AS THE BOARD MAY DEEM APPROPRI ATE.

4. THE BOARD SHALL PRESCRI BE THE FORM AND CONTENT OF AN APPLI CATI ON
FOR AN AMENDMENT OF A CERTI FI CATE TO BE | SSUED PURSUANT TO THI S ARTI CLE.
NOTlI CE OF SUCH AN APPLI CATI ON SHALL BE G VEN AS SET FORTH | N SUBDI VI SI ON
TWO OF THI S SECTI ON.

5. | F A REASONABLE ALTERNATI VE LOCATI ON OR A REASONABLE ALTERNATI VE
ENERGY SUPPLY SOURCE OR DEMAND REDUCI NG MEASURE NOT LI STED I N THE APPLI -
CATION I S PROPOCSED I N THE CERTI FI CATION PROCEEDI NG  NOTI CE OF SUCH
PROPOSED ALTERNATIVE SHALL BE G VEN AS SET FORTH | N SUBDI VI SI ON TWO OF
TH S SECTI ON.

6. (A) EACH APPLI CATI ON SHALL BE ACCOWPANI ED BY A FEE I N AN AMOUNT (1)
EQUAL TO ONE THOUSAND DCLLARS FOR EACH THOUSAND KI LOMATTS OF CAPACITY,
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BUT NO MORE THAN FOUR HUNDRED THOUSAND DCLLARS, (I11) AND FOR FACI LI TIES
THAT W LL REQUI RE SHORTAGE OR DI SPOSAL OF FUEL WASTE BYPRODUCT AN ADDI -
TI ONAL FEE OF FI VE HUNDRED DOLLARS FOR EACH THOUSAND KI LOMTT OF CAPACI -
TY, BUT NO MORE THAN TWO HUNDRED THOUSAND DOLLARS SHALL BE DEPOSI TED | N
THE | NTERVENOR ACCOUNT, ESTABLI SHED PURSUANT TO SECTI ON NI NETY- SEVEN-TT
OF THE STATE FI NANCE LAW TO BE DI SBURSED AT THE BOARD S DI RECTI ON, TO
DEFRAY EXPENSES | NCURRED BY MUNI Cl PAL AND OTHER LOCAL PARTIES TO THE
PROCEEDI NG (EXCEPT A MJUNI CIPALITY WH CH IS THE APPLI CANT) FOR EXPERT
W TNESS, CONSULTANT, ADM NI STRATI VE AND LEGAL FEES, PROVI DED, HOWNEVER,
SUCH EXPENSES SHALL NOT BE AVAI LABLE FOR JUDI CI AL REVIEW | F AT ANY TI ME
SUBSEQUENT TO THE FI LI NG OF THE APPLI CATI ON, THE APPLI CATI ON | S AMENDED
IN A MANNER THAT WARRANTS SUBSTANTI AL ADDI TI ONAL SCRUTI NY, THE BOARD NAY
REQUI RE AN ADDI Tl ONAL | NTERVENOR FEE IN AN AMOUNT NOT TO EXCEED ONE
HUNDRED TWENTY-FI VE THOUSAND DOLLARS. THE BOARD SHALL PROVI DE FOR TRAN-
SCRI PTS, THE REPRCODUCTI ON AND SERVI CE OF DOCUMENTS, AND THE PUBLI CATI ON
OF REQU RED NOTICES, FOR MINCIPAL AND OTHER LOCAL PARTIES, I N ALL
APPROPRI ATE LANGUAGES. ANY MONEYS REMAI NING IN THE | NTERVENOR ACCOUNT
AFTER THE BOARD S JURI SDI CTI ON OVER AN APPLI CATI ON HAS CEASED SHALL BE
RETURNED TO THE APPLI| CANT.

(B) NOTW THSTANDI NG ANY OTHER PROVI SION OF LAWTO THE CONTRARY, THE
BOARD SHALL PROVI DE BY RULES AND REGULATI ONS FOR THE MANAGEMENT OF THE
| NTERVENOR ACCOUNT AND FOR DI SBURSEMENTS FROM THE ACCOUNT, WH CH RULES
AND REGULATI ONS SHALL BE CONSI STENT WTH THE PURPOSE OF THI S SECTI ON TO
MAKE AVAI LABLE TO MUNI Cl PAL PARTI ES AT LEAST ONE-HALF OF THE AMOUNT OF
THE | NTERVENOR ACCOUNT AND FOR USES SPECI FI ED I N PARAGRAPH (A) OF THI'S
SUBDI VI SI ON. | N ADDI TI ON, THE BOARD SHALL PROVI DE OTHER LOCAL PARTI ES UP
TO ONE- HALF OF THE AMOUNT OF THE | NTERVENOR ACCOUNT, PROVI DED, HOWEVER,
THAT THE BOARD SHALL ASSURE THAT THE PURPOSES FOR VWH CH MONEYS | N THE
I NTERVENOR ACCOUNT W LL BE EXPENDED W LL CONTRI BUTE TO AN | NFORMED DECI -
SION AS TO THE APPROPRI ATENESS OF THE SITE AND FACILITY AND ARE MADE
AVAI LABLE ON AN EQUI TABLE BASIS IN A MANNER VWH CH FACI LI TATES BROAD
PUBLI C PARTI CI PATI ON.

S 165. HEARI NG SCHEDULE. 1. AFTER THE RECElI PT OF AN APPLI CATI ON FI LED
PURSUANT TO SECTI ON ONE HUNDRED SI XTY-FOUR OF TH S ARTI CLE, THE CHAI R OF
THE BOARD SHALL, W THI N SI XTY DAYS OF SUCH RECElIPT, DETERM NE WHETHER
THE APPLI CATION COWPLIES WTH SUCH SECTI ON AND UPON FI NDI NG THAT THE
APPLI CATI ON SO COWPLI ES, FI X A DATE FOR THE COMVENCEMENT OF A PUBLIC
HEARI NG UPON A DETERM NATI ON THAT AN APPLI CATI ON COVPLI ES W TH SECTI ON
ONE HUNDRED SI XTY-FOUR OF TH' S ARTI CLE THE DEPARTMENT OF ENVI RONMENTAL
CONSERVATI ON MAY | NI TIATE A REVI EW PURSUANT TO FEDERALLY DELEGATED OR
APPROVED ENVI RONMENTAL PERM TTI NG AUTHORI TY. THE CHAI R OF THE BOARD MNAY
REQUI RE THE FI LI NG OF ANY ADDI TI ONAL | NFORVATI ON NEEDED TO SUPPLEMENT AN
APPLI CATI ON BEFORE OR DURI NG THE HEARI NGS.

2. WTH N A REASONABLE Tl ME AFTER THE DATE HAS BEEN FI XED BY THE CHAI R
FOR COWENCEMENT OF A PUBLI C HEARI NG THE PRESI DI NG EXAM NER SHALL HOLD
A PREHEARI NG CONFERENCE TO EXPEDI TE THE ORDERLY CONDUCT AND DI SPCSI TI ON
OF THE HEARING TO SPECIFY THE I SSUES, TO OBTAI N STI PULATI ONS AS TO
MATTERS NOT DI SPUTED, AND TO DEAL W TH SUCH OTHER MATTERS AS THE PRESI D-
I NG EXAM NER MAY DEEM PROPER. THEREAFTER, THE PRESI DI NG EXAM NER SHALL
| SSUE AN ORDER | DENTIFYING THE | SSUES TO BE ADDRESSED BY THE PARTI ES
PROVI DED, HOWEVER, THAT NO SUCH ORDER SHALL PRECLUDE CONSI DERATI ON OF
ADDI TI ONAL | SSUES OR REQUESTS FOR ADDI TI ONAL SUBM SSI ONS, DOCUNMENTATI ON
OR TESTI MONY AT A HEARI NG VH CH WARRANT CONSI DERATI ON | N ORDER TO DEVEL-
OP AN ADEQUATE RECORD AS DETERM NED BY AN ORDER OF THE BOARD. THE
PRESI DI NG EXAM NER SHALL BE PERM TTED A REASONABLE TI ME TO RESPOND TO
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ANY AND ALL | NTERLOCUTORY MOTI ONS AND APPEALS, BUT I N NO CASE SHALL SUCH
TI ME EXTEND BEYOND FORTY- FI VE DAYS.

3. ALL PARTIES SHALL BE PREPARED TO PROCEED | N AN EXPEDI TI QUS MANNER
AT THE HEARI NG SO THAT I T MAY PROCEED REGULARLY UNTI L COWPLETI ON, EXCEPT
THAT HEARI NGS SHALL BE OF SUFFI CI ENT DURATI ON TO PROVI DE ADEQUATE OPPOR-
TUNITY TO HEAR DI RECT EVI DENCE AND REBUTTAL EVI DENCE FROM RESI DENTS OF
THE AREA AFFECTED BY THE PROPOSED MAJOR ELECTRI C GENERATI NG FACI LITY. TO
THE EXTENT PRACTI CABLE, THE PLACE OF THE HEARI NG SHALL BE DESI GNATED BY
THE PRESI DI NG EXAM NER AT A LOCATION WTHIN TWO M LES OF THE PROPCSED
LOCATI ON OF THE FACI LI TY.

4. (A) EXCEPT AS PROVIDED IN PARAGRAPH (B) OF TH S SUBDI VI SI ON,
PROCEEDI NGS ON AN APPLI CATI ON SHALL BE COWPLETED IN ALL RESPECTS IN A
MANNER CONSI STENT W TH FEDERALLY DELEGATED OR APPROVED ENVI RONVENTAL
PERM TTI NG AUTHORI TY, | NCLUDI NG A FINAL DECI SION BY THE BOARD, WTH N
TWELVE MONTHS FROM THE DATE OF A DETERM NATI ON BY THE CHAI R THAT AN
APPLI CATI ON COWPLI ES W TH SECTI ON ONE HUNDRED SI XTY-FOUR OF THI S ARTI -
CLE; PROVI DED, HOWEVER, THE BOARD MAY EXTEND THE DEADLI NE | N EXTRAOR-
DI NARY Cl RCUMSTANCES BY NO MORE THAN SI X MONTHS I N ORDER TO G VE CONSI D-
ERATI ON TO SPECI FI C | SSUES NECESSARY TO DEVELOP AN ADEQUATE RECORD. THE
BOARD MJUST RENDER A FI NAL DECI SI ON ON THE APPLI CATI ON BY THE AFOREMEN-
TI ONED DEADLI NES UNLESS SUCH DEADLI NES ARE WAI VED BY THE APPLI CANT. | F,
AT ANY TIME SUBSEQUENT TO THE COVMENCEMENT OF THE HEARI NG THERE IS A
MATERI AL AND SUBSTANTI AL AMENDMENT TO THE APPLI CATI ON, THE DEADLI NES NAY
BE EXTENDED BY NO MORE THAN SI X MONTHS, UNLESS SUCH DEADLINE |S WAIVED
BY THE APPLI CANT, TO CONS| DER SUCH AMENDVENT.

(B) PROCEEDINGS ON AN APPLI CATI ON BY AN OANER OF AN EXI STI NG MAJOR
ELECTRI C GENERATI NG FACI LI TY TO MADI FY SUCH EXI STING FACILITY OR SITE A
NEW MAJOR ELECTRIC GENERATI NG FACI LI TY ADJACENT OR CONTI GUOUS TO SUCH
EXI STING FACI LI TY, SHALL BE COWLETED |IN ALL RESPECTS IN A MNNER
CONS| STENT W TH FEDERALLY DELEGATED OR APPROVED ENVI RONMENTAL PERM TTI NG
AUTHORI TY, I NCLUDING A FINAL DECI SION BY THE BOARD, W THI N SI X MONTHS
FROM THE DATE OF A DETERM NATION BY THE CHAIR THAT SUCH APPLI CATI ON
COWPLIES WTH SECTI ON ONE HUNDRED S| XTY-FOUR OF TH S ARTI CLE, VWHENEVER
SUCH APPLI CATI ON DEMONSTRATES THAT THE OPERATI ON OF THE MODI FI ED FACI LI -
TY, OR OF THE EXI STING FACI LI TY AND NEW FACI LI TY I N COVBI NATI ON, WOULD
RESULT IN (1) A DECREASE OF NOT LESS THAN SEVENTY- FI VE PERCENT | N THE
RATE OF EM SSI ONS OF EACH OF THE FOLLOW NG ON A POUNDS PER MEGAWATT- HOUR
BASIS: (A) OXIDES OF NI TROGEN, (B) OXIDES OF SULFUR, AND (C) PARTI CULATE
MATTER. THE PERCENTAGE REDUCTI ONS | N THE RATE OF SUCH EM SSI ONS SHALL BE
CALCULATED BY COVPARI NG THE ANNUALI ZED POTENTI AL TO EM T OF THE EXI STI NG
FACI LI TY (EXPRESSED | N POUNDS PER MEGAWATT- HOUR) AT THE TI ME THE APPLI -
CATI ON UNDER THI S ARTICLE IS FI LED WTH THE CHAI R AND THE FUTURE ANNUAL-
| ZED POTENTI AL TO EM T OF THE MADI FI ED FACI LI TY OR OF THE COVBI NATI ON OF
THE EXI STI NG AND NEW FACI LI TY (EXPRESSED | N POUNDS PER MEGAWATT- HOUR AND
BASED UPON REASONABLY EXPECTED OPERATI NG CONDI TI ONS) PROPCSED I N THE
APPLI CATI ON; AND (11) | NSTALLATI ON OF Al R COOLED CONDENSERS OR | NSTALLA-
TI ON OF EVAPORATI VE COCLI NG WATER | NTAKE SYSTEMS OR SUCH OTHER TECHNOLO-
G ES FOR THE MODI FI ED FACI LITY OR FOR THE EXI STI NG AND NEW FACI LI TY THAT
WOULD BE DESI GNED TO W THDRAW NO MORE THAN FI FTEEN GALLONS PER M NUTE
PER MEGAWATT OF TOTAL PLANT GENERATI NG CAPACITY FOR COVBI NED CYCLE
COMBUSTI ON TURBI NE TECHNOLOGY PLANTS, FROM A SOURCE WATER BCDY FOR COQL-
I NG PURPOCSES. THE APPLI CANT SHALL SUPPLY THE DETAILS OF THE ANALYSIS IN
THE APPLI CATI ON AND SUCH SUPPORTI NG | NFORVATI ON, AS MAY BE REQUESTED BY
THE BOARD OR, I N THE EXERCI SE OF FEDERALLY DELEGATED OR APPROVED ENVI -
RONMENTAL  PERM TTI NG AUTHORI TY, THE DEPARTMENT OF ENVI RONMENTAL CONSER-
VATI ON, NECESSARY TO SHOW COVPLI ANCE W TH THE REQUI REMENTS OF SUBPARA-
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GRAPH (1) OF THI'S PARAGRAPH. FOR FACI LI TI ES OVER TWD HUNDRED THOUSAND
KI LOWATTS WH CH HAVE NOT BEEN SELECTED PURSUANT TO AN APPROVED PROCURE-
MENT PROCESS THE BOARD MAY EXTEND THE DEADLI NE | N EXTRAORDI NARY Cl RCUM
STANCES BY NO MORE THAN THREE MONTHS | N ORDER TO G VE CONSI DERATI ON TO
SPECI FI C | SSUES NECESSARY TO DEVELOP AN ADEQUATE RECORD. THE BOARD SHALL
RENDER A FI NAL DECI SI ON ON THE APPLI CATI ON BY THE AFOREMENTI ONED DEAD-
LI NES UNLESS SUCH DEADLI NES ARE WAI VED BY THE APPLI CANT. |F, AT ANY TIME
SUBSEQUENT TO THE COWWENCEMENT OF THE HEARI NG THERE IS A MATERI AL AND
SUBSTANTI AL AVENDVENT TO THE APPLI CATI ON, THE DEADLI NES MAY BE EXTENDED
BY NO MORE THAN THREE MONTHS, UNLESS SUCH DEADLINE |'S WAI VED BY THE
APPL| CANT, TO CONSI DER SUCH AMENDVENT.

5. ON AN APPLI CATI ON FOR AN AMENDVENT OF A CERTI FI CATE PROPOSING A
CHANGE | N THE FACI LI TY LIKELY TO RESULT I N ANY MATERI AL | NCREASE | N ANY
ENVI RONVENTAL | MPACT OF THE FACILITY OR A SUBSTANTIAL CHANGE IN THE
LOCATION OF ALL OR A PORTI ON OF SUCH FACI LITY, A HEARI NG SHALL BE HELD
IN THE SAME MANNER AS A HEARI NG ON AN APPLI CATI ON FOR A CERTI FI CATE. THE
BOARD SHALL PROMULGATE RULES, REGULATI ONS AND STANDARDS UNDER WHICH I T
SHALL DETERM NE WHETHER HEARI NGS ARE REQUI RED UNDER THI'S SUBDI VI SI ON AND
SHALL MAKE SUCH DETERM NATI ONS.

S 166. PARTIES TO A CERTI FI CATI ON PROCEEDI NG 1. THE PARTI ES TO THE
CERTI FI CATI ON PROCEEDI NGS SHALL | NCLUDE:

(A) THE APPLI CANT;

(B) THE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON, WHI CH SHALL N ANY
SUCH PROCEEDI NG PRESENT EXPERT TESTI MONY AND | NFORMATI ON | NCLUDI NG

(1) A CUMULATI VE | MPACTS ANALYSI S OF Al R QUALI TY BASED ON EXI STI NG AND
PROJECTED EM SSIONS FROM EXI STI NG AND PROPOSED SOURCES LOCATED W THI N
THE COUNTY I N WHI CH THE FACI LI TY |'S PROPOSED AND EACH COUNTY ADJACENT TO
SUCH COUNTY, OR WHERE SUCH FACILITY IS PROPOSED IN CITIES WTH A POPU-
LATION OF ONE MLLION OR GREATER, FOR AN AREA COVPRI SING A FI VE- M LE
RADI US FROM THE LOCATI ON OF THE PROPCSED FACI LITY, THE COUNTY OF THE
PROPOSED FACILITY AND EACH COUNTY ADJACENT TO SUCH COUNTY, | NCLUDI NG,
BUT NOT LIM TED TO, PARTI CULATE MATTER OF 2.5 M CRONS OR SMALLER, FEDER-
AL CRI TERI A POLLUTANTS AND TOXI NS, | NCLUDING MERCURY, AND FOR WH CH
CUMULATI VE | MPACTS THE DEPARTMENT OF ENVI RONMVENTAL CONSERVATI ON SHALL
PROVULGATE REGULATI ONS W THI N SI X MONTHS OF THE EFFECTIVE DATE OF TH'S
SUBPARAGRAPH:;

(11) A COVPREHENS| VE DEMOGRAPHI C, ECONOM C AND PHYSI CAL DESCRI PTI ON OF
THE COVMMUNITY WTHIN WHI CH THE FACILITY I'S LOCATED, WTHI N A TWO-M LE
RADI US OF THE LOCATI ON OF THE PROPCSED FACI LI TY, COVPARED AND CONTRASTED
W TH THE COUNTY I N WHI CH THE FACILITY IS PROPOSED AND W TH NEI GHBORI NG
COMMUNI TI ES, | NCLUDI NG RESI DENTI AL PATTERNS, POPULATI ON, RACI AL AND
ETHNI C CHARACTER! STI CS, | NCOVE LEVELS, EMPLOYMENT, OPEN SPACE, EDUCA-
TIONAL, BUSINESS, AND PUBLI C HEALTH DATA, | NCLUDI NG BUT NOT LI M TED TO
| NCI DENTS OF RESPI RATORY Al LMENTS, CANCER, AND | NFANT MORTALITY, AND FOR
WH CH COMPREHENSI VE DESCRI PTI ON THE DEPARTMENT OF ENVI RONVENTAL ~ CONSER-
VATION SHALL PROMULGATE REGULATI ONS W THI N SI X MONTHS OF THE EFFECTI VE
DATE OF TH' S SUBPARAGRAPH;

(I'11) ANY OTHER POTENTI AL ENVI RONMENTAL | MPACTS OF THE PROPOSED FACI L-
I TY, AND, AS APPROPRI ATE, ANY ALTERNATE FACI LI TY OR ENERGY SOURCE ON THE
ENVI RONMVENT, AND WHETHER AND HOW SUCH FACI LI TY WOULD COVPLY W TH  APPLI -
CABLE STATE AND FEDERAL ENVI RONMVENTAL PROTECTI ON LAWS, STANDARDS, RULES
AND REGULATI ONS:;

(C) THE DEPARTMENT OF ECONOM C DEVELOPMENT;

(D) THE DEPARTMENT OF HEALTH, WHI CH SHALL CONSULT W TH THE DEPARTMENT
OF ENVI RONVENTAL CONSERVATI ON AND CONTRI BUTE TO THE DEVELOPMENT OF THE
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ANALYSI S AND TESTI MONY CONCERNI NG | SSUES DESCRI BED | N SUBPARAGRAPH (I1)
OF PARAGRAPH (B) OF THI S SUBDI VI SI ON;

(E) THE DEPARTMENT OF AGRI CULTURE AND MARKETS;

(F) THE NEW YORK STATE ENERGY RESEARCH AND DEVELOPMENT AUTHORI TY,
VWH CH SHALL BE REQUI RED I N ANY SUCH PROCEEDI NG TO PRESENT EXPERT TESTI -
MONY AND | NFORVATI ON CONSI STI NG OF:

(1) A COST-BASED ANALYSIS OF THE POTENTI AL | MPACT OF THE PROPOSED
FACI LI TY ON THE WHOLESALE GENERATI ON MARKETS, BOTH GENERALLY AND FOR THE
LOCATI ON- BASED MARKET IN WVHI CH THE FACILITY IS PROPOSED, AS WELL AS THE
POTENTI AL | MPACT OF THE PROPOSED FACI LI TY ON FUEL COSTS, | N COVPARI SON
WTH THE COSTS FOR ACHI EVI NG AN EQUAL LEVEL OF CAPACI TY THROUGH ALTERNA-
TI VE RESOURCES, | NCLUDI NG RENEWABLE ENERGY RESOURCES AND ENERGY CONSER-
VATI ON AND EFFI Cl ENCY PROGRAMS, AND

(I'') A DISCUSSION COF THE CONTRI BUTI ON OR | MPAI RVENT OF THE PROPOSED
FACI LI TY TOMRDS MEETI NG THE ENUMERATED GOALS AS DI SCUSSED IN THE MOST
RECENT STATE ENERGY PLAN, | NCLUDI NG | MPACTS ON FUEL DI VERSI TY, REG ONAL
REQUI REMENTS FOR CAPACI TY, ELECTRIC TRANSM SSION AND FUEL DELI VERY
CONSTRAI NTS AND OTHER | SSUES AS APPROPRI ATE, | NCLUDI NG THE COVPARATI VE
ADVANTAGES AND DI SADVANTAGES OF REASONABLE ALTERNATE LOCATI ONS OR PROP-
ERTIES | DENTIFIED FOR POAER PLANT CONSTRUCTI ON, AND A STATEMENT OF THE
REASONS WHY THE PROPOSED LOCATI ON AND SOURCE | S BEST SU TED, AMONG THE
ALTERNATI VES | DENTI FI ED, TO PROMOTE PUBLI C HEALTH AND VELFARE;

(G THE DEPARTMENT OF STATE, WHICH SHALL BE REQUI RED I N ANY SUCH
PROCEEDI NG TO PRESENT EXPERT TESTI MONY AND | NFORVATI ON  CONCERNI NG THE
COWPATI BILITY OF THE PROPOCSED FACI LITY WTH FEDERAL AND STATE COASTAL
ZONE MANAGEMENT LAWS, REGULATI ONS AND PQOLI CI ES;

(H THE OFFI CE OF PARKS, RECREATI ON AND HI STORI C PRESERVATION, WHI CH
SHALL BE REQUI RED I N ANY SUCH PROCEEDI NG TO PRESENT EXPERT TESTI MONY AND
| NFORVATI ON CONCERNI NG THE | MPACT OF THE PROPOSED FACI LI TY ON PARKLANDS
AND ARCHEOLOG CAL, HI STORI CAL, CULTURAL AND RECREATI ONAL RESOURCES;

(1) WHERE THE FACI LI TY OR ANY PORTI ON THERECF OR OF ANY ALTERNATE IS
TO BE LOCATED W TH N THE ADI RONDACK PARK, AS DEFI NED I N SUBDI VI SI ON ONE
OF SECTI ON 9-0101 OF THE ENVI RONVENTAL CONSERVATI ON LAW THE ADI RONDACK
PARK AGENCY;

(J) A MUNICl PALITY ENTI TLED TO RECEI VE A COPY OF THE APPLI CATI ON UNDER
PARAGRAPH (A) OF SUBDIVISION TWO OF SECTI ON ONE HUNDRED S| XTY- FOUR OF
TH'S ARTICLE, IF IT HAS FILED WTH THE BOARD A NOTI CE OF | NTENT TO BE A
PARTY, WTH N FORTY-FIVE DAYS AFTER THE DATE G VEN I N THE PUBLI SHED
NOTlI CE AS THE DATE FOR THE FI LI NG OF THE APPLI CATI ON;  ANY MJNI Cl PALI TY
ENTITLED TO BE A PARTY HEREIN AND SEEKI NG TO ENFORCE ANY LOCAL CRDI -
NANCE, LAW RESOLUTI ON OR OTHER ACTI ON OR REGULATI ON OTHERW SE  APPLI CA-
BLE SHALL PRESENT EVIDENCE | N SUPPORT THEREOF OR SHALL BE BARRED FROM
THE ENFORCEMENT THEREOCF;

(K) ANY | NDI VI DUAL RESI DENT IN A MUNI CI PALI TY ENTI TLED TO RECEIVE A
COPY OF THE APPLICATION UNDER PARAGRAPH (A) OF SUBDI VISION TWO OF
SECTI ON ONE HUNDRED SI XTY-FOUR OF THI S ARTICLE I F HE HAS FILED WTH THE
BOARD A NOTI CE OF | NTENT TO BE A PARTY, WTH N FORTY-FI VE DAYS AFTER THE
DATE G VEN I N THE PUBLI SHED NOTI CE AS THE DATE FOR FI LI NG OF THE APPLI -
CATI ON;

(1) ANY NON- PROFI T CORPORATI ON OR ASSCCI ATI ON, FORMED IN WHOLE OR IN
PART TO PROMOTE CONSERVATI ON OR NATURAL BEAUTY, TO PROTECT THE ENVI RON-
MENT, PERSONAL HEALTH OR OTHER BI OLOG CAL VALUES, TO PRESERVE H STORI CAL
SITES, TO PROMOTE CONSUMER | NTERESTS, TO REPRESENT COMVERCI AL AND | NDUS-
TRI AL GROUPS OR TO PROMOTE THE ORDERLY DEVELOPMENT OF ANY AREA IN WH CH
THE FACILITY |S TO BE LOCATED, IF IT HAS FI LED WTH THE BOARD A NOTI CE



Co~NOoOUIT~hWNE

A. 8696 13

OF I NTENT TO BECOVE A PARTY, W THI N FORTY-FI VE DAYS AFTER THE DATE G VEN
IN THE PUBLI SHED NOTI CE AS THE DATE FOR FI LI NG OF THE APPLI CATI ON,

ANY OTHER MUNI CI PALITY OR RESI DENT OF SUCH MUNI Cl PALI TY LOCATED
WTH N A FIVE M LE RADIUS OF SUCH PROPCSED FACILITY, IF IT OR THE RESI-
DENT HAS FILED WTH THE BOARD A NOTICE OF | NTENT TO BECOVE A PARTY,
W TH N FORTY- FI VE DAYS AFTER THE DATE G VEN I N THE PUBLI SHED NOTICE AS
THE DATE FOR FI LI NG OF THE APPLI CATI ON,

ANY OTHER MUNI CI PALI TY OR RESI DENT OF SUCH MUNI ClI PALI TY WHI CH THE
BOARD IN I TS DI SCRETI ON FINDS TO HAVE AN |INTEREST IN THE PROCEED NG
BECAUSE OF THE POTENTI AL ENVI RONMENTAL EFFECTS ON SUCH MUNI Cl PALI TY OR
PERSON, |F THE MUNI Cl PALI TY OR PERSON HAS FI LED WTH THE BOARD A NOTI CE
OF I NTENT TO BECOVE A PARTY, W THI N FORTY-FI VE DAYS AFTER THE DATE G VEN
IN THE PUBLISHED NOTICE AS THE DATE FOR FI LI NG OF THE APPLI CATI ON,
TOGETHER W TH AN EXPLANATI ON OF THE POTENTI AL ENVI RONMENTAL EFFECTS ON
SUCH MUNI ClI PALI TY OR PERSQN; AND

(O SUCH OTHER PERSONS OR ENTI TIES AS THE BOARD MAY AT ANY Tl ME DEEM
APPROPRI ATE, WHO MAY PARTICI PATE IN ALL SUBSEQUENT STAGES OF THE
PROCEEDI NG

2. THE DEPARTMENT SHALL DESIGNATE MEMBERS OF ITS STAFF WHO SHALL
PARTI Cl PATE AS A PARTY | N PROCEEDI NGS UNDER THI S ARTI CLE.

3. ANY PERSON MAY MAKE A LIMTED APPEARANCE IN THE PROCEEDI NG BY
FILING A STATEMENT OF HHS OR HER INTENT TO LIMT H S OR HER APPEARANCE
IN VRI TI NG AT ANY TI ME PRIOR TO THE COMWENCEMENT OF THE HEARING ALL
PAPERS AND NMNATTERS FI LED BY A PERSON MAKI NG A LI M TED APPEARANCE SHALL
BECOVE PART OF THE RECORD. NO PERSON MAKI NG A LI M TED APPEARANCE SHALL
BE A PARTY OR SHALL HAVE THE R GHI TO PRESENT ORAL TESTI MONY OR
CRCSS- EXAM NE W TNESSES OR PARTI ES.

4. THE BOARD MAY FOR GOOD CAUSE SHOWN, PERM T A MUNI Cl PALI TY OR OTHER
PERSON ENTI TLED TO BECOVE A PARTY UNDER SUBDI VI SION ONE OF THI S SECTI ON,
BUT VWH CH HAS FAILED TO FI LE THE REQUI SI TE NOTI CE OF | NTENT WTH N THE
TI ME REQUI RED, TO BECOVE A PARTY, AND TO PARTI Cl PATE IN ALL SUBSEQUENT
STAGES OF THE PROCEEDI NG

S 167. CONDUCT OF HEARING 1. (A) THE HEARI NG SHALL BE CONDUCTED I N AN
EXPEDI TI QUS NMANNER BY A PRESI DI NG EXAM NER APPO NTED BY THE DEPARTMENT.
AN ASSCOCI ATE HEARI NG EXAM NER SHALL BE APPO NTED BY THE DEPARTMENT OF
ENVI RONMVENTAL CONSERVATI ON PRI OR TO THE DATE SET FOR COVMENCEMENT OF THE
PUBLI C HEARING THE ASSOCI ATE EXAM NER SHALL ATTEND ALL HEARI NGS AS
SCHEDULED BY THE PRESI DI NG EXAM NER AND SHALL ASSI ST THE PRESI DI NG EXAM:
I NER I N I NQUI RI NG | NTO AND CALLI NG FOR TESTI MONY CONCERNI NG RELEVANT AND
MATERI AL MATTERS. THE CONCLUSI ONS AND RECOMMENDATI ONS OF THE ASSOCI ATE
EXAM NER SHALL BE | NCORPORATED IN THE RECOMMENDED DECI SION OF THE
PRESI DI NG EXAM NER, UNLESS THE ASSCCI ATE EXAM NER PREFERS TO SUBM T A
SEPARATE REPCORT OF DI SSENTI NG OR CONCURRI NG CONCLUSI ONS AND RECOVMENDA-
TIONS. I N THE EVENT THAT THE COWM SSI ONER OF ENVI RONVENTAL  CONSERVATI ON
| SSUES PERM TS PURSUANT TO FEDERALLY DELEGATED OR APPROVED AUTHORI TY
UNDER THE FEDERAL CLEAN WATER ACT, THE FEDERAL CLEAN AIR ACT AND THE
FEDERAL RESOURCE CONSERVATION AND RECOVERY ACT, THE RECORD IN THE
PROCEEDI NG AND THE ASSOCI ATE EXAM NER S CONCLUSI ONS AND RECOMVENDATI ONS
SHALL, [INSOFAR AS [|S CONSISTENT WTH FEDERALLY DELEGATED OR APPROVED
ENVI RONVENTAL PERM TTI NG AUTHORI TY, PROVI DE THE BASIS FOR THE DEC Sl ON
OF THE COW SSI ONER  OF ENVI RONVENTAL  CONSERVATI ON VHETHER OR NOT TO
| SSUE SUCH PERM TS.

(B) THE TESTI MONY PRESENTED AT A HEARI NG MAY BE PRESENTED IN WRI TI NG
OR ORALLY. THE BOARD NMNAY REQUI RE ANY STATE AGENCY TO PROVI DE EXPERT
TESTI MONY ON SPECI FI C SUBJECTS WHERE | TS PERSONNEL HAVE THE REQUI SITE
EXPERTI SE AND SUCH TESTI MONY | S CONSI DERED NECESSARY TO THE DEVELOPMENT
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OF AN ADEQUATE RECORD. ALL TESTI MONY AND | NFORVATI ON PRESENTED BY THE
APPLI CANT, ANY STATE AGENCY OR OTHER PARTY SHALL BE SUBJECT TO DI SCOVERY
AND CROSS- EXAM NATI ON. A RECORD SHALL BE MADE OF THE HEARI NG AND OF ALL
TESTI MONY TAKEN AND THE CROSS- EXAM NATIONS THEREON. THE RULES OF
EVI DENCE APPLI CABLE TO PROCEEDI NGS BEFORE A COURT SHALL NOT'  APPLY. THE
PRESI DI NG EXAM NER MAY PROVI DE FOR THE CONSOLI DATI ON OF THE REPRESEN-

TATI ON OF PARTIES, OTHER THAN GOVERNMENTAL BODIES OR AGENCIES, HAVING
SIMLAR |INTERESTS. [N THE CASE OF SUCH A CONSOLI DATI ON, THE RI GHT TO
COUNSEL OF I TS OMN CHOOSI NG SHALL BE PRESERVED TO EACH PARTY TO THE
PROCEEDI NG PROVI DED THAT THE CONSCLI DATED GROUP MAY BE REQUI RED TO BE
HEARD THROUGH SUCH REASONABLE NUMBER OF COUNSEL AS THE PRESI DI NG EXAM N-

ER SHALL DETERM NE. APPROPRI ATE REGULATI ONS SHALL BE | SSUED BY THE BOARD
TO PROVI DE FOR PREHEARI NG DI SCOVERY PROCEDURES BY PARTIES TO A PROCEED-

I NG  CONSOLI DATI ON OF THE REPRESENTATI ON OF PARTI ES, THE EXCLUSI ON OF
| RRELEVANT, REPETI TI VE, REDUNDANT OR | MVATERI AL EVI DENCE, AND THE REVI EW
OF RULI NGS BY PRESI DI NG EXAM NERS.

2. A COPY OF THE RECORD I NCLUDING, BUT NOTI' LIMTED TGO, TESTI MONY,
BRI EFS, E-MAILS AND HEARI NG TESTI MONY SHALL BE MADE AVAI LABLE BY THE
BOARD W THI N THI RTY DAYS FOR EXAM NATION BY THE PUBLIC, AND SHALL BE
MADE AVAI LABLE ON THE DEPARTMENT' S WEBSI TE.

3. THE CHAIR OF THE BOARD NMAY ENTER | NTO AN AGREEMENT W TH AN AGENCY
OR DEPARTMENT OF THE UNI TED STATES HAVI NG CONCURRENT JURI SDI CTI ON  OVER
ALL OR PART OF THE LOCATI ON, CONSTRUCTI ON, OR OPERATI ON OF A MAJOR ELEC
TRI C GENERATI NG FACI LI TY SUBJECT TO THI S ARTI CLE W TH RESPECT TO PROVI D-
ING FOR JO NI PROCEDURES AND A JO NT HEARI NG OF COMMON | SSUES ON A
COMBI NED RECORD, PROVI DED THAT SUCH AGREEMENT SHALL NOT' DIM NI SH THE
Rl GHTS ACCORDED TO ANY PARTY UNDER THI S ARTI CLE.

4. THE PRESID NG EXAM NER SHALL ALLOW TESTI MONY TO BE RECEI VED ON
REASONABLE AND AVAI LABLE ALTERNATE LOCATI ONS FOR THE PROPOSED FACI LI TY,
ALTERNATE ENERGY SUPPLY SOURCES AND DEMAND- REDUCI NG MEASURES, PROVI DED
NOTI CE OF THE | NTENT TO SUBM T SUCH TESTI MONY SHALL BE G VEN W THI N SUCH
PERI OD AS THE BOARD SHALL PRESCRI BE BY REGULATI ON, WH CH PERI GD SHALL BE
NOT' LESS THAN THI RTY NOR MORE THAN SI XTY DAYS AFTER THE COMVENCEMENT OF
THE HEARI NG  NEVERTHELESS, IN ITS DI SCRETI ON, THE BOARD MAY THEREAFTER
CAUSE TO BE CONSI DERED OTHER REASONABLE AND AVAI LABLE LOCATI ONS FOR THE
PROPOSED FACI LI TY, ALTERNATE ENERGY SUPPLY SOURCES AND, WHERE APPROCPRI -
ATE, DEMAND- REDUCI NG MEASURES.

5. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SION FOUR OF THI S SECTI ON,
THE BOARD NMAY MAKE A PROVPT DETERM NATION ON THE SUFFICIENCY OF THE
APPLI CANT' S CONSI DERATI ON  AND EVALUATI ON OF REASONABLE ALTERNATI VES TO
| TS PROPOSED TYPE OF MAJOR ELECTRI C GENERATI NG FACI LITY AND | TS PROPOSED
LOCATI ON FOR THAT FACI LI TY, AS REQUI RED PURSUANT TO PARAGRAPH (B) OF
SUBDI VI SION ONE OF SECTION ONE HUNDRED SI XTY-FOUR OF TH S ARTI CLE,
BEFORE RESOLUTI ON OF OTHER | SSUES PERTI NENT TO A FI NAL DETERM NATI ON ON
THE APPLI CATI O\, PROVI DED, HOWEVER, THAT ALL | NTERESTED PARTI ES HAVE
REASONABLE OPPCORTUNI TY TO QUESTI ON AND PRESENT EVI DENCE | N SUPPORT OF OR
AGAI NST THE MERI TS OF THE APPLI CANT' S CONSI DERATI ON  AND EVALUATI ON OF
SUCH ALTERNATI VES, AS REQUI RED PURSUANT TO PARAGRAPH (B) OF SUBDI VI SI ON
ONE OF SECTI ON ONE HUNDRED Sl XTY- FOUR OF THI S ARTI CLE, SO THAT THE BQOARD
IS ABLE TODECIDE, [N THE FIRST |NSTANCE, WHETHER THE APPLI CANT' S
PROPOSAL | S PREFERABLE TO ALTERNATI VES.

S 168. BOARD DECI SIONS. 1. THE BOARD SHALL MAKE THE FI NAL DECI SI ON ON
AN APPL| CATI ON UNDER THI S ARTI CLE FOR A CERTI FI CATE OR AMENDMENT  THERE-
OF, UPON THE RECORD MADE BEFORE THE PRESI DI NG EXAM NER, AFTER RECEI VI NG
BRI EFS AND EXCEPTI ONS TO THE RECOMMENDED DECI SI ON OF SUCH EXAM NER AND
TO THE REPORT OF THE ASSOCI ATE EXAM NER, AND AFTER HEARI NG SUCH ORAL
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ARGUVENT AS THE BOARD SHALL DETERM NE. EXCEPT FOR GOOD CAUSE SHOWN TO
THE SATI SFACTI ON OF THE BOARD, A DETERM NATI ON UNDER SUBDI VI SI ON FI VE OF
SECTION ONE HUNDRED SI XTY-SEVEN OF TH S ARTI CLE THAT THE APPLI CANT' S
PROPOSAL | S PREFERABLE TO ALTERNATI VES SHALL BE FINAL. SUCH A DETERM -
NATI ON SHALL BE SUBJECT TO REHEARI NG AND REVI EW ONLY AFTER THE FI NAL
DECI SI ON ON AN APPLI CATI ON | S RENDERED.

2. THE BOARD SHALL RENDER A DECI SI ON UPON THE RECORD ElI THER TO GRANT
OR DENY THE APPLI CATI ON AS FI LED OR TO CERTIFY THE FACILITY UPON SUCH
TERMS, CONDI TIONS, LIMTATIONS OR MADI FI CATI ONS OF THE CONSTRUCTI ON OR
OPERATI ON OF THE FACI LI TY AS THE BOARD MAY DEEM APPROPRI ATE. THE BQOARD
SHALL ISSUE, WTH ITS DECI SION, AN OPI NI ON STATI NG I N FULL | TS REASONS
FOR I'TS DECI SI ON, | NCLUDI NG A STATEMENT OF HOW THE DECI SION | S CONSI ST-
ENT WTH THE STATE ENERGY PLAN. THE BOARD SHALL | SSUE AN CRDER UPON THE
DECI S| ON AND THE OPI Nl ON EMBODYI NG THE TERMS AND CONDI TIONS THEREOF I N
FULL. FOLLON NG ANY REHEARI NG AND ANY JUDI Cl AL REVI EW OF THE BOARD S
DECI SI ON, THE BOARD S JURI SDI CTION OVER AN APPLI CATI ON SHALL CEASE,
PROVI DED, HOWEVER, THAT THE BOARD SHALL RETAI N JURI SDI CTI ON W TH RESPECT
TO THE AMENDMENT, SUSPENSI ON OR REVOCATI ON OF A CERTI FI CATE. THE COW S-
SION SHALL MONI TOR, ENFORCE AND ADM NI STER COVPLI ANCE W TH ANY TERMS AND
CONDI TITONS SET FORTH |IN THE BOARD S ORDER. THE BOARD MAY NOT GRANT A
CERTI FI CATE FOR THE CONSTRUCTI ON OR OPERATI ON OF A MAJOR ELECTRI C GENER-
ATI NG FACI LI TY, EITHER AS PROPOSED OR AS MODI FI ED BY THE BOARD, UNLESS
I'T SHALL FI RST FI ND AND DETERM NE:

(A) THAT THE FACI LI TY WLL SATI SFY ADDI TI ONAL ELECTRI C CAPACI TY NEEDS
OR OTHER ELECTRI C SYSTEM NEEDS, AND THAT THE CONSTRUCTI ON OF THE FACI LI -
TY |I'S CONSI STENT W TH LONG RANGE ENERGY PLANNI NG OBJECTI VES AND STRATE-
G ES, THE BOARD SHALL FIND AND DETERM NE THAT THE CONSTRUCTI ON OF THE
FACI LI TY | S REASONABLY CONS|I STENT W TH THE POLI CI ES AND LONG RANGE ENER-
GY PLANNI NG OBJECTI VES AND STRATEG ES CONTAI NED | N THE MOST RECENT STATE
ENERGY PLAN, | NCLUDI NG THAT THE ADDI TI ONAL ELECTRICI TY PROVIDED BY THE
FACILITY AS PROPOSED IS NEEDED AND | S THE MOST EFFECTI VE OPTI ON FOR
RATEPAYERS, CONSI DERI NG REQUI RED CAPI TAL | NVESTMENT, COST, RATEPAYER
| MPACTS, SECURITY AND DI VERSITY OF FUEL SUPPLI ES AND GENERATI NG MCDES,
PROTECTI ON OF PUBLI C HEALTH AND SAFETY, ADVERSE AND BENEFI CI AL ENVI RON-
MENTAL | MPACTS, CONSERVATI ON OF ENERGY AND ENERGY RESOURCES AND ANY
OTHER POLI CY OBJECTI VES DEEMED APPROPRI ATE, COMPARED TO ALL OTHER ALTER-
NATI VES, | NCLUDI NG DEMAND REDUCTION OPTIONS, AND THAT THE LOCATI ON
PROPOSED FOR THE FACI LITY IS | DENTI FI ED AS A SU TABLE LOCATI ON FOR PONER
PLANT CONSTRUCTI ON;

(B) THE NATURE OF THE PROBABLE ENVI RONMENTAL | MPACTS, | NCLUDI NG AN
EVALUATI ON OF THE PREDI CTABLE ADVERSE AND BENEFICIAL | MPACTS ON THE
ENVI RONMVENT AND ECOLOGY, PUBLIC HEALTH AND SAFETY, AESTHETICS, SCEN C,
H STORI C AND RECREATI ONAL VALUE, FOREST AND PARKS, Al R AND WATER QUALI -
TY, | NCLUDI NG THE CUMJULATI VE EFFECT OF AIR EM SSI ONS FROM EXI STI NG AND
PROPOSED FACI LI TI ES AND THE POTENTI AL FOR SI GNI FI CANT DETERI ORATION I N
LOCAL Al R QUALITY, W TH PARTI CULAR ATTENTI ON TO FACI LI TI ES LOCATED I N OR
NEAR AREAS DESI GNATED AS SEVERE NONATTAI NMENT, FISH AND OTHER MARI NE
LI FE AND W LDLI FE, OR LANDS | NCLUDED I N THE STATE OPEN SPACE PLAN,

(© THAT THE FACILITY (1) MMNMZES ADVERSE ENVI RONVENTAL | MPACTS,
CONSI DERI NG THE STATE OF AVAI LABLE TECHNOLOGY, THE NATURE AND ECONOM CS
OF SUCH REASONABLE ALTERNATI VES AS ARE REQUI RED TO BE EXAM NED PURSUANT
TO PARAGRAPH (F) OF SUBDI VI SI ON ONE OF SECTI ON ONE HUNDRED S| XTY- Sl X OF
TH' S ARTI CLE, THE | NTEREST OF THE STATE WTH RESPECT TO AESTHETI CS,
PRESERVATION OF HI STORIC SITES, FOREST AND PARKS, FI SH AND W LDLI FE,
VI ABLE AGRI CULTURAL LANDS, AND OTHER PERTI NENT CONSI DERATIONS, (I1) IS
COWPATI BLE W TH PUBLI C HEALTH AND SAFETY, (111) WLL NOT BE I N CONTRA-
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VENTI ON OF WATER QUALI TY STANDARDS OR BE | NCONSI STENT W TH APPLI CABLE
REGULATI ONS OF THE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON, OR | N CASE
NO CLASSI FI CATI ON HAS BEEN MADE OF THE RECEI VI NG WATERS ASSOCI ATED W TH
THE FACILITY, WLL NOT DI SCHARGE ANY EFFLUENT THAT WLL BE UNDULY | NJU-
RI QUS TO THE PROPAGATI ON AND PROTECTI ON OF FI SH AND W LDLI FE, THE | NDUS-
TRI AL DEVELOPMENT OF THE STATE, AND PUBLI C HEALTH AND PUBLIC ENJOYMENT
OF THE RECEIVING WATERS, (1V) WLL NOT EMT ANY PCLLUTANTS TO THE Al R
THAT WLL BE |IN CONTRAVENTION OF APPLICABLE AIR EM SSION CONTROL
REQUI REMENTS OR AIR QUALITY STANDARDS, (V) WLL CONTROL THE RUNOFF AND
LEACHATE FROM ANY SCLI D WASTE DI SPOSAL FACI LITY, AND (VI) WLL CONTROL
THE DI SPOSAL OF ANY HAZARDOUS WASTE;

(D) WHERE APPLICABLE, THAT THE FACI LI TY POSSESSES ADEQUATE ON- SI TE
PETROLEUM OR OTHER BACK- UP FUEL SUPPLY AND STORAGE TO ACCOWCODATE AND
MEET THE SUPPLY NEEDS OF THE FACI LI TY DURI NG PERI GDS OF | NTERRUPTI ON OF
I TS PRI MARY FUEL WHI LE NOT DI SRUPTI NG OR NEGATI VELY | MPACTI NG THE FUEL
SUPPLY AND DI STRI BUTI ON | NDUSTRI ES;

(E) THAT THE FACILITY IS DESI GNED TO OPERATE | N COWPLI ANCE W TH APPLI -
CABLE STATE AND LOCAL LAWS AND REGULATI ONS | SSUED THEREUNDER CONCERNI NG
AMONG OTHER MATTERS, THE ENVI RONMENT, PUBLIC HEALTH AND SAFETY, ALL OF
VWH CH SHALL BE BI NDI NG UPON THE APPLI CANT, EXCEPT THAT THE BOARD MNAY
REFUSE TO APPLY ANY LOCAL ORDI NANCE, LAW RESOLUTI ON OR OTHER ACTI ON OR
ANY REGULATI ON | SSUED THEREUNDER OR ANY LOCAL STANDARD OR REQUI REMENT
VH CH WoULD BE OTHERW SE APPLI CABLE | F I T FINDS THAT AS APPLI ED TO THE
PROPOSED FACI LI TY SUCH | S UNREASONABLY RESTRI CTI VE I N VI EW OF THE EXI ST-
I NG TECHNOLOGY OR THE NEEDS OF OR COSTS TO RATEPAYERS WHETHER LOCATED
INSIDE OR OQUTSIDE OF SUCH MJN Cl PALITY. THE BOARD SHALL PROVI DE THE
MUNI CI PALI TY AN OPPORTUNI TY TO PRESENT EVI DENCE I N SUPPORT OF SUCH CRDI -
NANCE, LAW RESOLUTI ON, REGULATI ON OR OTHER LOCAL ACTION | SSUED THERE-
UNDER;

(F) THAT THE CONSTRUCTION AND OPERATION OF THE FACILITY IS IN THE
PUBLI C | NTEREST, CONSI DERI NG THE ENVI RONMENTAL AND HEALTH | MPACTS OF THE
FACI LI TY AND REASONABLE ALTERNATI VES EXAM NED AS REQUI RED PURSUANT TO
PARAGRAPH (B) OF SUBDI VI SI ON ONE OF SECTI ON ONE HUNDRED Sl XTY- FOUR OF
TH' S ARTI CLE; AND

(G THAT THE FACILITY BASED ON |NFORVATION PRESENTED PURSUANT TO
SUBPARAGRAPHS (1) AND (I1) OF PARAGRAPH (B) OF SUBDI VISION ONE OF
SECTI ON ONE HUNDRED SI XTY-SI X OF THIS ARTICLE, AS PROPCSED DCES NOT
PLACE OR |INCREASE AN ADDI TI ONAL ENVI RONVENTAL OR HEALTH BURDEN ON A
COMVUNI TY THAT HAS A SI GNI FI CANT LEVEL OF EM SSI ONS GENERATED W THI N THE
COMVUNI TY AS COMPARED W TH THE COUNTY AVERACE.

3. A COPY OF THE BOARD S DECI SI ON AND OPI NI ON SHALL BE SERVED ON EACH
PARTY PERSONALLY OR BY MAI L.

S 169. OPINION TO BE | SSUED W TH DECI SI ON. | N RENDERI NG A DECI SI ON  ON
AN APPL| CATI ON FOR A CERTI FI CATE, THE BOARD SHALL | SSUE AN OPI Nl ON STAT-
ING I TS REASONS FOR THE ACTI ON TAKEN. |F THE BOARD HAS FOUND THAT ANY
LOCAL ORDI NANCE, LAW RESCLUTI ON, REGULATION OR OTHER ACTION | SSUED
THEREUNDER OR ANY OIHER LOCAL STANDARD OR REQUI REMENT WH CH WOULD BE
OTHERW SE APPLI CABLE | S UNREASONABLY RESTRI CTI VE PURSUANT TO PARAGRAPH
(E) OF SUBDIVISION TWO OF SECTI ON ONE HUNDRED SI XTY-EI GAT OF THI S ARTI -
CLE, I'T SHALL STATE IN I'TS OPI Nl ON THE REASONS THEREFOR.

S 170. REHEARI NG AND JUDI Cl AL REVIEW 1. ANY PARTY AGGRIEVED BY THE
BOARD S DECI SI ON DENYING OR GRANTING A CERTIFI CATE MAY APPLY TO THE
BOARD FOR A REHEARI NG W THI N THI RTY DAYS AFTER | SSUANCE OF THE AGGRI EV-
ING DECISION. ANY SUCH APPLI CATI ON SHALL BE CONSI DERED AND DECI DED BY
THE BOARD AND ANY REHEARI NG SHALL BE COVPLETED AND A DECI S| ON RENDERED
THEREON W TH N N NETY DAYS OF THE EXPI RATI ON OF THE PERI OD FOR FI LI NG



Co~NOoOUIT~hWNE

A. 8696 17

REHEARI NG PETI TI ONS, PROVI DED HONEVER THAT THE BOARD MAY EXTEND THE
DEADLI NE BY NO MORE THAN NI NETY DAYS WHERE A REHEARI NG | S REQUI RED I F
NECESSARY TO DEVELOP AN ADEQUATE RECORD. THE APPLI CANT MAY WAIVE SUCH
DEADLI NE. THEREAFTER SUCH A PARTY MAY OBTAIN JUDI Cl AL REVI EW OF SUCH
DECI SION AS PROVIDED IN TH S SECTION. A JUDI CI AL PROCEEDI NG SHALL BE
BROUGHT | N THE APPELLATE DI VI SI ON OF THE SUPREME COURT OF THE STATE OF
NEW YORK | N THE JUDI Cl AL DEPARTMENT EMBRACI NG THE COUNTY WHEREIN THE
FACILITY 1S TO BE LOCATED OR, |F THE APPLI CATION | S DENI ED, THE COUNTY
WHEREI N THE APPLI CANT HAS PROPOSED TO LOCATE THE FACI LI TY. SUCH PROCEED-
I NG SHALL BE I NI TI ATED BY THE FI LING OF A PETI TION I N SUCH COURT WTHI N
TH RTY DAYS AFTER THE | SSUANCE OF A FI NAL DECI SI ON BY THE BOARD UPON THE
APPLI CATI ON  FOR REHEARI NG TOGETHER W TH PROOF OF SERVI CE OF A DEMAND ON
THE BOARD TO FI LE WTH SAID COURT A COPY OF A WRI TTEN TRANSCRI PT OF THE
RECORD OF THE PROCEEDI NG AND A COPY OF THE BOARD S DECI SI ON AND OPI NI ON.
THE BOARD S COPY OF SAID TRANSCRIPT, DECI SION AND OPI NI ON, SHALL BE
AVAI LABLE AT ALL REASONABLE TI MES TO ALL PARTI ES FOR EXAM NATI ON W THOUT
COST. UPON RECEI PT OF SUCH PETI TI ON AND DEMAND THE BOARD SHALL FORTH-
W TH DELI VER TO THE COURT A COPY OF THE RECORD AND A COPY OF THE BOARD S
DECI SION AND OPINION. THEREUPON, THE COURT SHALL HAVE JURI SDI CTI ON OF
THE PROCEEDI NG AND SHALL HAVE THE PONER TO GRANT SUCH RELI EF AS | T DEEMsS
JUST AND PROPER, AND TO MAKE AND ENTER AN ORDER ENFORCI NG, MODI FYI NG AND
ENFORCI NG AS SO MODI FI ED, REMANDI NG FOR FURTHER SPECI FI C EVI DENCE OR
FINDINGS OR SETTING ASIDE | N WHOLE OR I N PART SUCH DECI SI ON. THE APPEAL
SHALL BE HEARD ON THE RECORD, W THOUT REQUI REMENT OF REPRODUCTI ON, AND
UPON BRIEFS TO THE COURT. NO OBJECTI ON THAT HAS NOT BEEN URGED BY THE
PARTY IN H S OR HER APPLI CATI ON FOR REHEARI NG BEFORE THE BOARD SHALL BE
CONS| DERED BY THE COURT, UNLESS THE FAI LURE OR NEGECT TO URGE SUCH
OBJECTI ON SHALL BE EXCUSED BECAUSE OF EXTRAORDI NARY Cl RCUMSTANCES. THE
FINDINGS OF FACT ON WHI CH SUCH DECI SION | S BASED SHALL BE CONCLUSI VE | F
SUPPCRTED BY SUBSTANTI AL EVI DENCE ON THE RECORD CONSI DERED AS A WHOLE
AND MATTERS OF JUDI CI AL NOTI CE SET FORTH IN THE OPI NI ON. THE JURI SDI C-
TION OF THE APPELLATE DI VI SI ON OF THE SUPREME COURT SHALL BE EXCLUSI VE
AND | TS JUDGVENT AND ORDER SHALL BE FI NAL, SUBJECT TO REVI EW BY THE
COURT OF APPEALS | N THE SAME MANNER AND FORM AND W TH THE SAVE EFFECT AS
PROVI DED FOR APPEALS I N A SPECI AL PROCEEDI NG ALL SUCH PROCEEDI NGS SHALL
BE HEARD AND DETERM NED BY THE APPELLATE DI VI SION OF THE SUPREME COURT
AND BY THE COURT OF APPEALS AS EXPEDI TI QUSLY AS PCSSI BLE AND W TH LAWFUL
PRECEDENCE OVER ALL OTHER MATTERS.

2. THE GROUNDS FOR AND SCOPE OF REVI EW OF THE COURT SHALL BE LI M TED
TO WHETHER THE DECI SI ON AND OPI NI ON OF THE BOARD ARE:

(A) IN CONFORM TY W TH THE CONSTI TUTI ON, LAWS AND REGULATIONS OF THE
STATE AND THE UNI TED STATES;

(B) SUPPORTED BY SUBSTANTIAL EVIDENCE IN THE RECORD AND MATTERS OF
JUDI CI AL NOTI CE PROPERLY CONSI DERED AND APPLI ED | N THE OPI NI ON,

(O WTH N THE BOARD S STATUTORY JURI SDI CTI ON OR AUTHORI TY;

(D) MADE | N ACCORDANCE W TH PROCEDURES SET FORTH IN THIS ARTICLE OR
ESTABLI SHED BY RULE OR REGULATI ON PURSUANT TO THI S ARTI CLE;

(E) ARBI TRARY, CAPRI Cl QUS OR AN ABUSE OF DI SCRETI ON; OR

(F) MADE TO ENSURE FAI R TREATMENT AND MEANI NGFUL | NVOLVEMENT OF ALL
PEOPLE REGARDLESS OF AGE, RACE, COLOR, NATIONAL ORI G N AND | NCOME.

3. EXCEPT AS HEREI N PROVI DED ARTI CLE SEVENTY-EIGHT OF THE ClVIL PRAC
TI CE LAW AND RULES SHALL APPLY TO APPEALS TAKEN HEREUNDER.

S 171. JURISDI CTION OF COURTS. EXCEPT AS EXPRESSLY SET FORTH IN
SECTI ON ONE HUNDRED SEVENTY OF THI S ARTI CLE AND EXCEPT FOR REVI EW BY THE
COURT OF APPEALS OF A DECI SION OF THE APPELLATE DI VI SION OF THE SUPREME
COURT AS PROVI DED FOR THEREIN, NO COURT OF THI S STATE SHALL HAVE JURI S-
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DI CTI ON TO HEAR OR DETERM NE ANY MATTER, CASE OR CONTROVERSY CONCERNI NG
ANY MATTER WHI CH WAS OR COULD HAVE BEEN DETERM NED | N A PROCEEDI NG UNDER
THIS ARTICLE OR TO STOP OR DELAY THE CONSTRUCTI ON OR OPERATI ON OF A
MAJOR ELECTRIC GENERATING FACILITY EXCEPT TO ENFORCE COVPLI ANCE W TH
THI'S ARTI CLE OR THE TERMS AND CONDI TI ONS | SSUED THEREUNDER.

S 172. POAERS OF MUNI Cl PALI TI ES AND STATE AGENCI ES. 1. NOTW THSTAND-
ING ANY OTHER PROVISION OF LAW NO STATE AGENCY, MUNI Cl PALI TY OR ANY
AGENCY THEREOF MAY, EXCEPT AS EXPRESSLY AUTHORI ZED UNDER THI S ARTI CLE BY
THE BOARD, REQUI RE ANY APPROVAL, CONSENT, PERM T, CERTIFI CATE OR OTHER
CONDI TI ON FOR THE CONSTRUCTI ON OR OPERATI ON OF A MAJOR ELECTRI C GENERAT-
ING FACILITY WTH RESPECT TO WH CH AN APPLI CATI ON FOR A CERTI FI CATE
HEREUNDER HAS BEEN FI LED, OTHER THAN THOSE PROVI DED BY OTHERW SE APPLI -
CABLE STATE LAW FOR THE PROTECTION OF EMPLOYEES ENGAGED IN THE
CONSTRUCTI ON AND OPERATI ON OF SUCH FACI LI TY; PROVI DED, HOWEVER, THAT IN
THE CASE OF A MUNICI PALI TY OR AN AGENCY THEREOF, SUCH MUNI Cl PALI TY HAS
RECEI VED NOTI CE OF THE FI LI NG OF THE APPLI CATI ON THEREFOR; AND PROVI DED
FURTHER, HOWEVER, THAT THE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON
SHALL BE THE PERM TTI NG AGENCY FOR PERM TS | SSUED PURSUANT TO FEDERALLY
DELEGATED OR APPROVED AUTHORI TY UNDER THE FEDERAL CLEAN WATER ACT, THE
FEDERAL CLEAN Al R ACT AND THE FEDERAL RESOURCE CONSERVATI ON AND RECOVERY
ACT. IN ISSU NG SUCH PERM TS, THE COWM SSI ONER OF ENVI RONMVENTAL CONSER-
VATI ON SHALL FOLLOW PROCEDURES ESTABLI SHED IN THI S ARTI CLE TO THE EXTENT
THAT THEY ARE CONSI STENT W TH FEDERALLY DELEGATED OR APPROVED ENVI RON-
MENTAL PERM TTI NG AUTHORI TY. THE COWM SSI ONER OF ENVI RONMENTAL CONSERVA-
TI ON SHALL PROVI DE SUCH PERM TS TO THE BOARD PRIOR TO I TS DETERM NATI ON
VWHETHER OR NOT TO | SSUE A CERTI FI CATE. THE | SSUANCE BY THE DEPARTMENT
OF ENVI RONMENTAL CONSERVATI ON OF SUCH PERM TS SHALL | N NO WAY | NTERFERE
W TH OR AFFECT THE REQUI RED REVI EW BY THE BOARD OF THE ANTI Cl PATED ENVI -
RONVENTAL  AND HEALTH | MPACTS RELATI NG TO THE CONSTRUCTI ON AND OPERATI ON
OF THE FACI LI TY AS PROPCSED, OR I TS AUTHORI TY TO DENY AN APPLI CATI ON FOR
CERTI FI CATI ON PURSUANT TO SECTI ON ONE HUNDRED SI XTY-EI GHT OF THIS ARTI -
CLE, AND, IN THE EVENT OF SUCH A DEN AL, ANY SUCH PERM TS SHALL BE
DEEMED NULL AND VA D.

2. THE ADI RONDACK PARK AGENCY SHALL NOT HOLD PUBLIC HEARINGS FOR A
MAJOR ELECTRI C GENERATI NG FACI LI TY W TH RESPECT TO WHI CH AN APPLI CATI ON
HEREUNDER | S FI LED, PROVI DED THAT SUCH AGENCY HAS RECEI VED NOTI CE OF THE
FI LI NG OF SUCH APPLI CATI ON.

S 173. APPLICABILITY TO PUBLI C AUTHORI TI ES. FOR PURPCSES OF THI S ARTI -
CLE, THE PONER AUTHORI TY OF THE STATE OF NEW YORK, THE GREEN | SLAND
PONER AUTHORI TY AND THE LONG | SLAND POAER AUTHORI TY SHALL BE REQUI RED TO
APPLY ALL PROVISIONS OF TH' S ARTICLE FOR MAJOR ELECTRI C GENERATI NG
FACI LI TI ES WHI CH El THER AUTHORI TY BU LDS OR CAUSES TO BE BULT. FOR
GENERATI NG FACILITIES WH CH ARE NOT MAJOR ELECTRI C GENERATI NG FACI LI -
TIES, NEI THER AUTHORI TY SHALL BE PERM TTED TO SERVE AS LEAD AGENCY FOR
PURPCSES OF ENVI RONMVENTAL REVI EW PURSUANT TO THE PROVI SI ONS OF THE ENVI -
RONVENTAL CONSERVATI ON LAW

S 2. Section 1014 of the public authorities Iaw, as anended by chapter
446 of the laws of 1972, is anended to read as foll ows:

S 1014. Public service |aw not applicable to authority; inconsistent
provisions in other acts superseded. The rates, services and practices
relating to the generation, transm ssion, distribution and sale by the
authority, of power to be generated fromthe projects authorized by this
title shall not be subject to the provisions of the public service |aw
nor to regulation by, nor the jurisdiction of the departnent of public
service. Except to the extent article seven of the public service |aw
applies to the siting and operation of a major utility transm ssion
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facility as defined therein, AND ARTI CLE TEN OF THE PUBLI C SERVICE LAW
APPLI ES TO THE SI TING OF A MAJOR ELECTRI C GENERATI NG FACI LI TY AS DEFI NED
THEREIN, and except to the extent section eighteen-a of such |aw
provides for assessment of the authority for certain costs relating
thereto, the provisions of the public service |aw and of the conserva-

tion law and every other law relating to the departnment of public
service or the public service conm ssion or to the ENVI RONMENTAL conser -

vation departnent or to the functions, powers or duties assigned to the
di vision of water power and control by chapter six hundred nineteen[,]

of the I aws of nineteen hundred twenty-six, shall so far as is necessary
to make this title effective in accordance with its terms and purposes
be deened to be superseded, and wherever any provision of |aw shall be
found in conflict with the provisions of this title or inconsistent with
t he purposes thereof, it shall be deened to be superseded, nodified or

repeal ed as the case may require.

S 3. Paragraph c¢ of subdivision 8 of section 1020-c of the public
authorities |aw, as anended by chapter 7 of the laws of 1987, is anmended
to read as foll ows:

c. Article seven of the public service law shall apply to the authori-
ty's siting and operation of a major transmssion facility as therein
defined and article [eight] TEN of the public service law shall apply to
the authority's siting and operation of a major [stean] electric gener-
ating facility as therein defined.

S 4. Section 1020-s of the public authorities | aw, as added by chapter
517 of the |laws of 1986, is anmended to read as foll ows:

S 1020-s. Public service |aw generally not applicable to authority;
i nconsistent provisions in certain other acts superseded. 1. The rates,
services and practices relating to the electricity generated by facili-
ties owned or operated by the authority shall not be subject to the
provi sions of the public service law or to regulation by, or the juris-
diction of, the public service conmssion, except to the extent (a)
article seven of the public service |aw applies to the siting and opera-
tion of a mpjor utility transmssion facility as defined therein, (b)
article [eight] TEN of such law applies to the siting of a MAJOR ELEC-
TRIC generating facility as defined therein, and (c) section eighteen-a
of such |l aw provides for assessnent for certain costs, property or oper-
ations.

2. The issuance by the authority of its obligations to acquire the
securities or assets of LILCO shall be deemed not to be "state action”
within the neaning of the state environnmental quality review act, and
such act shall not be applicable in any respect to such acquisition or
any action of the authority to effect such acquisition.

S 5. The state finance |law is anended by addi ng a new section 97-tt to
read as foll ows:

S 97-TT. |INTERVENOR ACCOUNT. 1. THERE | S HEREBY ESTABLI SHED | N THE
JO NT CUSTODY OF THE STATE COVPTROLLER AND THE COWM SSI ONER OF TAXATI ON
AND FI NANCE AN ACCOUNT TO BE KNOWN AS THE | NTERVENOR ACCOUNT

2. SUCH ACCOUNT SHALL CONSIST OF ALL REVENUES RECEI VED FROM SI TI NG
APPLI CATI ON FEES FOR ELECTRI C GENERATI NG FACI LI TI ES PURSUANT TO SECTI ONS
ONE HUNDRED S| XTY- THREE AND ONE HUNDRED SI XTY- FOUR OF THE PUBLI C SERVI CE
LAW

3. MONEYS OF THE ACCOUNT, FOLLOW NG APPROPRI ATI ON BY THE LEGQ SLATURE
MAY BE EXPENDED |IN ACCORDANCE WTH THE PROVI SIONS OF SECTI ONS ONE
HUNDRED Sl XTY- THREE AND ONE HUNDRED SI XTY-FOUR OF THE PUBLIC SERVICE
LAW MONEYS SHALL BE PAI D OUT OF THE ACCOUNT ON THE AUDI T AND WARRANT OF
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THE STATE COVPTROLLER ON VOUCHERS CERTI FI ED OR APPROVED BY THE CHAI R OF
THE PUBLI C SERVI CE COW SSI ON.

S 6. The environmental conservation |aw is amended by addi ng a new
section 19-0312 to read as foll ows:

S 19-0312. PONER PLANT EM SSI ONS AND PERFORVANCE STANDARDS.

1. DEFINITIONS. AS USED IN THI S SECTI ON:

A. "MERCURY" MEANS ELEMENTAL MERCURY AND ANY COVPOUND CONTAI NI NG
MERCURY.

B. "MAJOR ELECTRI C GENERATI NG FACI LI TY" MEANS ANY ELECTRI CI TY GENERAT-
ING FACILITY WTH A NAMEPLATE CAPACI TY OF THI RTY THOUSAND KI LOMTTS OR
MORE.

C. "ANNUAL MERCURY EM SSI ONS RATE' MEANS THE POUNDS OF MERCURY EM TTED
BY MAJOR ELECTRI C GENERATI NG FACILITIES I N A G VEN CALENDAR YEAR DI VI DED
BY THE TOTAL MEGAWATTS GENERATED I N A CALENDAR YEAR, USING METHODOLOGY
SET FORTH | N PARAGRAPH F OF SUBDI VI SI ON TWD OF THI S SECTI ON.

2. A NO LATER THAN JANUARY FI RST, TWD THOUSAND TEN, THE COWM SSI ONER
SHALL PROMULGATE RULES AND REGULATI ONS SUCH THAT ALL SOURCES SUBJECT TO
THIS SECTION EMT NO MORE THAN 1.5 POUNDS PER MEGAWATT HOUR OF TOTAL
NI TROGEN OXI DE EM SSI ONS BY MAY FI RST, TWO THOUSAND TEN.

B. NO LATER THAN JANUARY FI RST, TWO THOUSAND TEN, THE COW SSI ONER
SHALL PROMULGATE RULES AND REGULATI ONS SUCH THAT ALL SOURCES SUBJECT TO
THI'S SECTION EM T NO MORE THAN THREE POUNDS PER MEGAWATT HOUR OF TOTAL
SULFUR DI OXI DE EM SSI ONS BY JANUARY FI RST, TWD THOUSAND TWELVE.

C. NO LATER THAN JANUARY FI RST, TWDO THOUSAND TEN, THE COWM SSI ONER
SHALL PROMULGATE RULES AND REGULATI ONS | MPLEMENTI NG REDUCTIONS IN EM S-
SIONS OF CARBON DIOXIDE IN ACCORDANCE WTH THE PROVISIONS OF TH S
SECTI ON. THE COWM SSI ONER SHALL DEVELOP A MECHANI SM FOR AFFECTED SOURCES
TO COVPLY BASED ON AN EM SSI ONS PERFORMANCE STANDARD EXPRESSED | N POUNDS
OF POLLUTANT EM TTED PER MEGAWATT HOUR GENERATED.

D. THE COW SSI ONER SHALL SET A PERMANENT CAP ON TOTAL EM SSIONS OF
CARBON DI OXI DE NO LATER THAN JANUARY FI RST, TWDO THOUSAND TWELVE, THAT IS
SEVEN PERCENT LESS THAN THE TOTAL NI NETEEN HUNDRED NI NETY CARBON DI OXI DE
EM SSI ONS FOR ALL SOURCES SUBJECT TO THI S SECTI ON.

E. THE COW SSI ONER MAY ESTABLI SH OR EMPLOY AN EM SSI ONS CREDI T TRAD-
| NG MECHANI SM TO FACI LI TATE COVPLI ANCE W TH CARBON DI OXI DE REQUI REMENTS.

F. BY JANUARY FI RST, TWO THOUSAND TEN, THE COWM SSI ONER SHALL PROMUL-
GATE RULES AND REGULATIONS THAT PROVI DE A METHODOLOGY FOR DETERM NI NG
THE ANNUAL MERCURY EM SSI ONS RATE, MEASURED | N POUNDS PER MEGAWATT, FROM
MAJOR ELECTRI C GENERATI NG FACILITIES I N TH S STATE.

G THE COW SSI ONER SHALL PROMULGATE, NO LATER THAN JANUARY FI RST, TWD
THOUSAND TEN, RULES AND REGULATI ONS SUCH THAT NO MAJOR ELECTRI C GENERAT-
ING FACILITY EMT NO MORE THAN TEN PERCENT OF THE MERCURY EM SSI ONS
GENERATED | N N NETEEN HUNDRED NI NETY-N NE, USING THE METHODOLOGY SET
FORTH | N PARAGRAPH F OF THI'S SUBDI VI SI ON, BY JANUARY FI RST, TWD THOUSAND
TWELVE.

3. THE EM SSI ON RATES, LIM TATIONS, AND PRACTICES REQU RED BY TH'S
SECTI ON SHALL NOT BE CONSTRUED TO SUPERSEDE MORE STRI NGENT EM SSI ON
RATES, LI M TATIONS, AND PRACTI CES THAT ARE APPLI CABLE ON THE EFFECTI VE
DATE OF TH S SECTI ON OR MAY BECOVE APPLI CABLE AFTER SUCH EFFECTI VE DATE.

S 7. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid, such judgnment shall not affect, inpair or invalidate the
remai nder thereof, but shall be confined in its operation to the cl ause,
sentence, paragraph, section or part thereof directly involved in the
controversy in which such judgnment shall have been rendered.
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S 8. This act shall take effect immediately and shall expire and be
deened repeal ed Decenber 31, 2020; and provided that nothing in this act
shall be construed to limt any adm nistrative authority, with respect

to matters included in this act, which existed prior to the effective
date of this act.



