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STATE OF NEW YORK

8185
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
May 7, 2009

Introduced by M of A GOITFRIED -- Milti-Sponsored by -- M of A
DINONTZ -- (at request of the Departnent of Health) -- read once and
referred to the Committee on Health

AN ACT to anend the social services law, the state finance |aw, the
nmental hygiene law, the public health | aw and chapter 462 of the |aws
of 1996, relating to establishing a quality incentive paynent program
for adult homes, in relation to the appointnent of a tenporary opera-
tor or voluntary receiver of adult care facilities, death and fel ony
crinme reports, ban on adm ssions and approval of applications for
establ i shnent of adult care facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 7 of section 460-d of the social services |aw
i s amended by addi ng a new paragraph (e) to read as foll ows:

(E) RECTIFICATION SHALL NOT PRECLUDE THE ASSESSMENT OF A PENALTY I F
THE DEPARTMENT ESTABLI SHES THAT A PARTI CULAR VI OLATI ON, ALTHOUGH
CORRECTED, WAS A VIOLATION CITED BY THE DEPARTMENT AT THE PREVI QUS
FACI LI TY | NSPECTI ON.

S 2. Paragraphs (b) and (c) of subdivision 4 of section 460-d of the
soci al services |aw, paragraph (b) as anended and paragraph (c) as added
by chapter 733 of the laws of 1994 and subparagraph (i) of paragraph (c)
as anended by section 50 of part B of chapter 58 of the |aws of 2004,
are amended to read as foll ows:

(b) No operating certificate shall be revoked, suspended or limted
without a hearing held in accordance with procedures established by
department regul ations, which procedures shall require that notice of
the time and place of the hearing, and notice of the charges, shall be
served in person or by certified mail addressed to the facility at | east
thirty days prior to the date of the hearing. A witten answer to the
charges may be filed with the departnent not |ess than ten business days
prior to the date of the hearing. An operating certificate may, never-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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t hel ess, be suspended or limted without a hearing for a period not in
excess of sixty days, upon witten notice to the facility following a
finding by the departnent that the public health, or an individual's
health, safety or welfare, are in inmmnent danger; PROVI DED, HOWEVER,
THAT | F THE DEPARTMVENT MAKES REASONABLE EFFORTS TO COWWENCE A HEARI NG
WTH N SUCH SIXTY DAY PERIOD AND TO COWLETE SUCH HEARI NG W THI N A
REASONABLE PERI OD OF TI ME, THE HEARI NG OFFI CER MAY AUTHORI ZE THE DEPART-
MENT TO EXTEND THE PERI OD OF SUSPENSI ON OR LI M TATI ON FOR AN APPROPRI ATE
PERI OD OF TIME, BUT IN NO EVENT BEYOND THE DATE WHEN THE HEARING IS
COVWPLETED AND AVAI LABLE ADM NI STRATI VE APPEALS ARE EXHAUSTED

(c) Any order or determnation to suspend any operating certificate
will specify the conditions of the suspension. These conditions may
i ncl ude but need not be Iimted to the follow ng:

(i) if required for the protection of the health, safety or welfare of
the residents, the imediate transfer of sonme or all residents to other
appropriate facilities or to the custody of their |egal guardians, if
any,

(ii) the appointnent of a tenmporary operator to operate the facility
during the termof the suspension. THE POAERS AND PROTECTIONS OF A
TEMPORARY OPERATOR UNDER THI' S SUBDI VI SI ON SHALL | NCLUDE THE POWNERS AND
PROTECTI ONS OF A RECEI VER AS SET FORTH I N SUBDI VI SION FOUR OF SECTI ON
FOUR HUNDRED SI XTY-ONE-F OF THI S ARTI CLE

(iit) the imediate transfer of all records concerning the operation
of the facility, including resident records, facility business records
and any other records related to the operation of the facility to the
departnment i mredi ately. The departnent shall control the records for the
term of the suspension;

(iv) the operator or operators of the facility shall be barred from
access to the facility during the termof the suspension; or

(v) the requirement that the operator, if replaced by a tenporary
operator, provide the tenporary operator with any funds received by the
operator for the operation of the facility.

S 3. Subdivision 11 of section 460-d of the social services |aw, as
anmended by section 42 of part B of chapter 58 of the laws of 2004, is
amended to read as foll ows:

11. On or before issuance by the departnent to an adult care facility
operator of official witten notice of: the proposed revocation, suspen-
sion or denial of the operator's operating certificate; the Ilimtation
of the operating certificate with respect to new adni ssions; the issu-
ance of a departnent order or conm ssioner's order; the seeking of equi-
table relief pursuant to this section; the proposed assessnent of civil
penalties for violations of the provisions of subparagraph two of para-
graph (b) of subdivision seven of this section or placenent on the "do
not refer list" pursuant to subdivision fifteen of this section, witten
notice also shall be given to the appropriate office of the departnent
of nmental hygi ene, departnent of correctional services, state division
of parole and | ocal social services districts, and provided further that
the departnent of health shall notify hospitals AND ADULT CARE FACI LI -
TIES in the locality in which such facility is |ocated that such notice
has been issued. Upon resol ution of such enforcenent action the depart-
ment shall notify the appropriate office of the departnment of nental
hygi ene, departnent of correctional services, state division of parole,
| ocal social services districts [and], hospitals AND ADULT CARE FACI LI -
TI ES.
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S 4. Subdivision 12 of section 460-d of the social services |aw, as
anmended by section 42 of part B of chapter 58 of the laws of 2004, is
amended to read as foll ows:

12. [ Social] HOSPITALS, ADULT CARE FACILITIES, SOCIAL services
districts and other | ocal governnent entities established pursuant to
this chapter shall be prohibited frommaking referrals for adm ssions to
adult care facilities that have received official witten notice regard-
ing: the proposed revocation, suspension or denial of the operator's
operating certificate; the limtation of the operating certificate wth
respect to new adm ssions; the issuance of departnent order or conmm s-
sioner's orders; the seeking of equitable relief pursuant to this
section; the proposed assessnment of civil penalties for violations of
t he provisions of subparagraph two of paragraph (b) of subdivision seven
of this section; or the facility's placenent on the "do not refer [list"
pursuant to subdivision fifteen of this section.

S 5. Subdivision 1 of section 461-f of the social services |aw, as
anended by section 44 of part B of chapter 58 of the laws of 2004, is
amended to read as foll ows:

1. As a neans of protecting the health, safety and welfare of the
residents of an adult care facility subject to inspection and super-
vision by the departnment, it nmay beconme necessary under certain circunm
stances to authorize the continuing operation of such facility for a
tenporary period by a court appointed receiver, at the discretion of the
commi ssioner, as provided in this section or with respect to an adult
hone, enri ched housi ng program or residence for adults, a receiver
approved by the departnent of health pursuant to written agr eenent
bet ween the departnent, THE RECElI VER and the operator or operators of
such facility[, provided that such agreenent shall not exceed a period
of sixty days but nay be extended for an additional sixty day period
upon agreenent by the parties]. SUCH RECEI VERSHI P SHALL TERM NATE AT
SUCH TI ME AND | N SUCH MANNER AS | S AGREED UPON BY THE PARTI ES.

S 6. Subdivision 2 of section 461-f of the social services law, as
added by section 45 of part B of chapter 58 of the |laws of 2004, is
amended to read as foll ows:

2. The operator or operators of any adult home, enriched housing
program or residence for adults may at any tine request the departnent
of health to appoint a receiver to take over the operation of such
facility. Upon receiving such a request, the departnment of health may,
if it deens such action desirable, enter into an agreenment with any such
operator or operators AND THE RECElI VER for the appointnent of a receiver
to take charge of the facility under whatever conditions as shall be
found acceptable by the parties[, provided that such agreenent shall not
exceed a period of sixty days but may be extended for an additiona
si xty day period upon agreenent by the parties]. SUCH RECElI VERSH P SHALL
TERM NATE AT SUCH TIME AND IN SUCH MANNER AS IS AGREED UPON BY THE
PARTI ES.

S 7. Section 461-m of the social services |law, as anended by chapter
462 of the laws of 1996, is anended to read as foll ows:

S 461-m Death and felony crine reporting. The operator of an adult
hone, ENRICHED HOUSING PROGRAM or residence for adults shall have an
affirmative duty to report any death, or attenpted suicide of a resident
to the departnent OF HEALTH within twenty-four hours of its occurrence,
and shall also have an affirmative duty to report to an appropriate | aw
enforcement authority if it is believed that a felony crinme may have
been comitted agai nst a resident of such facility as soon as possi bl e,
or in any event within [forty-eight] TWENTY- FOUR hours. In addition,
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the operator shall send any reports involving a resident who had at any
time received services froma nental hygiene service provider to the
state commission on quality of care [for the nentally disabled] AND
ADVOCACY FOR PERSONS W TH DI SABI LI TIES W THI N TWENTY- FOUR HOURS OF THE
OCCURRENCE OF THE DEATH, ATTEMPTED SUI Cl DE OR FELONY CRI ME.

S 8. Section 460-d of the social services law is anmended by adding a
new subdi vision 17 to read as foll ows:

17. NOTW THSTANDI NG ANY OTHER PROVI SI ONS OF LAW WHEN THE DEPARTMENT
OF HEALTH | SSUES OFFI Cl AL WRI TTEN NOTI CE OF A PROPCSED ACTI ON SPECI FI ED
IN SUBDIVISION ELEVEN OF TH S SECTION, AND THE DEPARTMENT DETERM NES
THAT THERE IS A CONDI TI ON WHI CH CONSTI TUTES AN | MM NENT DANGER TO THE
HEALTH, SAFETY OR WELFARE OF ANY RESI DENT, THE DEPARTMENT NMAY PRCHI BI T
THE OPERATOR FROM ADM TTI NG ANY NEW RESI DENT TO THE FACILITY UNTIL THE
DEPARTMENT DETERM NES THAT THERE |'S NO LONGER AN | MM NENT DANGER TO THE
HEALTH, SAFETY OR WELFARE OF ANY RESI DENT.

S 9. Section 2 of the social services |law is anmended by addi ng two new
subdi visions 38 and 39 to read as foll ows:

38. RESI DENT REPRESENTATIVE MEANS A° FAMLY MEMBER OR OTHER PERSON
DESI GNATED BY A RESI DENT OF AN ADULT HOVE, ENRI CHED HOUSI NG PROGRAM OR
RESI DENCE FOR ADULTS I N THE ADM SSI ONS AGREEMENT TO ADVOCATE ON BEHALF
OF THE RESI DENT. THE ADM SSI ONS AGREEMENT MAY BE AMENDED AT ANY TI ME TO
ALLOW THE RESI DENT TO DESI GNATE OR CHANGE A RESI DENT REPRESENTATI VE.

39. LEGAL REPRESENTATI VE MEANS A PERSON DULY AUTHORI ZED UNDER APPLI CA-
BLE LAW TO TAKE CERTAI N ACTI ON ON BEHALF OF A RESI DENT OF AN ADULT HOMVE,
ENRI CHED HOUSI NG PROGRAM OR RESI DENCE FOR ADULTS. SUCH LEGAL REPRESEN-
TATI VE COULD | NCLUDE, BUT IS NOT NECESSARILY LIMTED TO, LEGAL COUNSEL,
A COURT- APPO NTED GUARDI AN, AN ATTORNEY- | N- FACT UNDER A POAER OF ATTOR-
NEY, AN AGENT UNDER A HEALTH CARE PROXY OR A REPRESENTATI VE PAYEE,
DEPENDI NG UPON THE ACTI ON TO BE TAKEN.

S 10. Subdivision 3 of section 461-d of the social services law is
anended by adding three new paragraphs (1), (n) and (n) to read as
fol | ows:

(L) EVERY RESI DENT SHALL HAVE THE RI GHT TO BE FULLY | NFORMED BY H S OR
HER PHYSI Cl AN, HEALTH OR MENTAL HEALTH PROVIDER OF HHS OR HER MEDI CAL
CONDI TION AND PROPCSED MEDI CATI ON, TREATMENT AND SERVICES, UNLESS
MEDI CALLY CONTRAI NDI CATED, AND TO REFUSE MEDI CATION, TREATMENT OR
SERVI CES AFTER BEI NG FULLY | NFORMED OF THE CONSEQUENCES OF SUCH ACTI ONS.

(M EVERY RESIDENT SHALL HAVE THE RIGHT TO CHOOSE H S OR HER OMN
HEALTH CARE PROVI DERS FOR SERVI CES NOT COVERED BY HS OR HER ADM SSI ON
AGREEMENT, SUBJECT TO LI M TATI ONS THAT MAY APPLY AS A RESULT OF A RESI -
DENT' S THI RD PARTY PAYOR COVERAGE.

(N) EVERY RESI DENT SHALL HAVE THE RI GHT TO CHOOSE HI S OR HER OAN LEGAL
REPRESENTATI VE AND H' S OR HER OAN RESI DENT REPRESENTATI VE.

S 11. The cl osi ng paragraph of subdivision 3 of section 461-d of the
social services law, as added by chapter 601 of the laws of 1981, is
amended to read as foll ows:

Wai ver of any provision contained within this subdivision by a resi-
dent of an adult care facility OR BY THE RESI DENT' S LEGAL REPRESENTATI VE
OR RESI DENT REPRESENTATI VE, W TH RESPECT TO A RESI DENT OF AN ADULT HOVE,
RESI DENCE FOR ADULTS OR ENRI CHED HOUSI NG PROGRAM shal | be voi d.

S 12. Section 91-f of the state finance |aw, as added by section 51 of
part B of chapter 58 of the | aws of 2004, is anended to read as foll ows:

S 91-f. Adult honme, ENRI CHED HOUSI NG PROGRAM AND RESI DENCE FOR ADULTS
qual ity enhancenment fund. 1. There is hereby established in the joint
custody of the state conptroller and the commi ssioner of taxation and
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fi nance a special revenue fund to be known as the adult hone, ENRI CHED
HOUSI NG PROGRAM AND RESI DENCE FOR ADULTS qual ity enhancenent fund.

2. The adult honme, ENRI CHED HOUSI NG PROGRAM AND RESI DENCE FOR ADULTS
qual ity enhancenent fund shall consist of noneys received by the state
pursuant to section four hundred sixty-d of the social services |aw and
all other noneys appropriated, credited or transferred thereto from any
ot her fund or source.

3. The noneys fromthe adult hone, ENRI CHED HOUSI NG PROGRAM AND RESI -
DENCE FOR ADULTS qual ity enhancenent fund shall be disbursed by the
departnment of health to pronote progranms to inprove the quality of care
in adult honmes, ENRI CHED HOUSI NG PROGRAMS AND RESI DENCES FOR ADULTS.

S 13. Paragraphs (a) and (b) of subdivision 2 of section 461-a of the
soci al services |law, paragraph (a) as anended by chapter 735 of the |aws
of 1994 and paragraph (b) as anended by chapter 601 of the |laws of 1981,
are amended to read as foll ows:

(a) Wth respect to adult care facilities the departnment shall conduct
a mninmum of one unannounced inspection of each such facility to deter-
m ne the adequacy of care being rendered, pursuant to the follow ng:

(1) Such facilities [receiving the departnment's highest rating] DETER-
M NED BY THE DEPARTMENT TO BE | N COWPLI ANCE OR SUBSTANTI AL COWVPLI ANCE
W TH APPLI CABLE STATUTES AND REGULATI ONS, BASED ON THE FACI LI TY' S MOST
RECENT | NSPECTI ON, shall be inspected at |east once every eighteen
nont hs on an unannounced basi s.

(2) Al other such facilities shall be inspected on an unannounced
basis no | ess than annually. The comm ssioner may provide for nore
frequent inspections of any such facilities. Such inspection shall not
be required with respect to any facility for which the conm ssioner has
del egated responsibility for inspection and supervision to a socia
services official pursuant to section four hundred sixty-c of this
[chapter] ARTICLE. Any enployee of the departnent or a social services
di strict who gives or causes to be given advance notice of such unan-
nounced inspections to any unauthorized persons shall, in addition to
any ot her penalty provided by |aw, be suspended by the departnment or the
social services district fromall duties without pay for at |least five
days or for such greater period of tinme as the departnent or socia
services district shall determne. Any such suspension shall be nade by
the departnment or social services district in accordance with all other
appl i cabl e provi sions of |aw

(b) [The departnent or a social services district, where appropriate,
shal | each year conduct a m ninmum of one full inspection of each adult
care facility. Such inspection] AN I NSPECTI ON OF AN ADULT CARE FACI LI TY
UNDER THI S SECTI ON shal | include, but shall not be |[imted to, exam na-
tion of the medical, dietary and social services records of the facility
as well as the mnimum standards of construction, life safety standards,
quality and adequacy of care, rights of residents, paynments and al
ot her areas of operation. The purpose of any inspection shall be to
deternmine conpliance wth requirenments of applicable provisions of |aw
and regul ati ons of the departnent.

S 14. Paragraph (c) of subdivision 2 of section 461-a of the socia
services |aw, as anended by chapter 735 of the laws of 1994, is anmended
to read as foll ows:

(c) (I') An inspection report shall be nade of each inspection which
shall clearly identify and indicate in detail each area of operation,
including, but not limted to, the prem ses, equipmnment, personnel, resi-
dent care and services, and whether [each] ANY such area of operation or
any of its conmponent parts is [or is] not in conpliance with the regu-
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| ations of the departnment and all other applicable requirenents. It also

shall identify those areas of operation or any of its conponent parts
found not in conpliance as a result of failure in system c practices and
procedures. The operator shall be notified of the results of the

I nspection in a manner to be determ ned by regul ati ons of the departnent
AND SHALL SUBM T A WRI TTEN PLAN OF CORRECTI ON TO THE DEPARTMENT W THI N
THI RTY CALENDAR DAYS FROM THE DATE THE | NSPECTI ON REPORT | S RECEI VED
THE DEPARTMENT SHALL NOTI FY THE OPERATOR OF THE ACCEPTABILITY OF THE
PLAN OF CORRECTION WTH N TH RTY CALENDAR DAYS OF THE DEPARTMENT' S
RECEI PT OF SUCH PLAN. [Such notification shall contain directions as
may be appropriate as to the manner and tinme in which conpliance with
appl i cabl e requirenents of |aw or regul ati ons of the departnment shall be
effected.] (I1) The departnment shall also require the operator of an
adul t honme, ENRI CHED HOUSI NG PROGRAM or residence for adults to devel op,
bi annual |y update and inplenent plans for quality assurance activities
for each area of operation. Quality assurance activities include but are
not limted to, devel opment and mai ntenance of perfornmance standards,
nmeasurenent of adherence to such standards and to applicable state and
| ocal laws and regulations, identification of performance failures,
design, and inplenmentation of corrective action.

S 15. Section 461-b of the social services |law is anmended by adding a
new subdivision 9 to read as foll ows:

9. AN IND VIDUAL OR ENTITY WHICH IS NOT THE DULY APPROVED OPERATOR OF
AN ADULT HOVE, ENRI CHED HOUSI NG PROGRAM OR RESI DENCE FOR ADULTS SHALL
NOT PARTI Cl PATE IN THE TOTAL GROSS | NCOVE OR NET REVENUE OF SUCH FACI LI -
TY.

S 16. Section 461-b of the social services law is anmended by adding a
new subdi vision 10 to read as foll ows:

10. ANY FEE FOR THE LEASE OF THE REAL PROPERTY ON VWHI CH AN ADULT HQOVE,
ENRI CHED HOUSI NG PROGRAM OR RESI DENCE FOR ADULTS | S LOCATED AND/OR FOR
THE LEASE OF THE PREM SES OCCUPI ED BY SUCH A FACI LI TY, PROGRAM OR RESI -
DENCE SHALL BE NO GREATER THAN THE COMMVERCI ALLY REASONABLE FAIR MARKET
VALUE FOR SIMLAR PROPERTIES OR PREM SES IN THE GEOGRAPHI C REG ON I N
VH CH SUCH A FACI LI TY, PROGRAM OR RESI DENCE | S LOCATED

S 17. Section 461-b of the social services law is anended by adding a
new subdi vision 11 to read as foll ows:

11. NO OPERATOR OF AN ADULT CARE FACI LITY SHALL, DI RECTLY OR | NDI RECT-
LY, MAKE ANY CHARI TABLE CONTRI BUTI ON OF STATE MONI ES, MEDI CAL ASSI STANCE
PAYMENTS OR SOCIAL SECURITY OR SUPPLEMENTAL SECURITY | NCOVE OR ANY
| NTEREST OR OTHER | NCOVE EARNED THEREQON, EXCEPT AS EXPRESSLY AUTHORI ZED
BY THE COW SSI ONER

S 18. Subparagraphs (1) and (I1) of paragraph 2 of subdivision (i) of
section 29.15 of the nental hygiene | aw, as anended by chapter 534 of
the I aws of 2006, are anended to read as foll ows:

(1) A patient about to be discharged or conditionally released froma
departrment facility licensed or operated by the office of nental retar-
dation and developnental disabilities or froman inpatient facility
operated or |licensed by the office of [al cohol] ALCOHOLI SM and subst ance
abuse services or the office of nental health to an adult hone, ENRI CHED
HOUSI NG PROGRAM or residence for adults, as defined in section tw of
the social services law, shall be referred only to such home, PROGRAM or
residence that is consistent with that patient's needs and that operates
pursuant to section four hundred sixty of the social services |aw,
provided further that: (A) for a departnment facility |icensed or oper-
ated by the office of nental retardation and devel opnental disabilities
or for an inpatient facility operated by the office of [alcohol] ALCO
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HOLI SM and substance abuse services or the office of nental health, the
facility director retains authority to determne whether the hone,
program or residence is consistent with that patient's needs and (B)
such referral shall be nade to the patient's hone county whenever possi -
bl e or appropriate.

(I'1) No patient about to be discharged or conditionally rel eased from
a departnment facility licensed or operated by the office of nental
retardati on and devel opnental disabilities or froman inpatient facility
operated or |icensed by the office of [al cohol] ALCOHOLI SM and subst ance
abuse services or the office of nental health shall be referred to any
adul t honme, ENRI CHED HOUSI NG PROGRAM or residence for adults, as defined
in section two of the social services |law, which has received an offi-
cial witten notice fromthe departnment of health of: (A) the proposed
revocati on, suspension or denial of its operating certificate; (B) the
limtation of its operating certificate with respect to new adm ssi ons;
(© the issuance of a department of health order or conm ssioner of
health's order or the seeking of equitable relief pursuant to section
four hundred sixty-d of the social services law, (D) the proposed
assessnment of «civil penalties for violations of the provisions of
subpar agr aph two of paragraph (b) of subdivision seven of section four
hundred sixty-d of the social services |aw, or placenent on the "do not
refer list" pursuant to subdivision fifteen of section four hundred
sixty-d of the social services |aw Referral s may resune when such
enf orcenment actions are resol ved.

S 19. Subdivisions 13 and 15 of section 4651 of the public health |aw,
as added by chapter 2 of the laws of 2004, are anended to read as
fol | ows:

13. "Aging in place" neans, care and services at a facility which
possesses an enhanced assisted living certificate which, to the extent
practicable, within the scope of services set forth in the witten resi-
dency agreenent executed pursuant to section four thousand six hundred
fifty-eight of this article, accombdates a resident's changing needs
and preferences in order to allow such resident to BE ADM TTED TO OR
remain in the residence as long as the residence is able and authorized
to acconmpdate the resident's current and changi ng needs. A residence
t hat does not possess an enhanced assisted living certificate shall not
be deened able to accommpdate a resident's needs if the resident
requires or is in need of either enhanced assisted |iving or twenty-four
hour skilled nursing care or nedical care provided by facilities
licensed pursuant to article twenty-eight of this chapter or article
ni neteen, thirty-one or thirty-two of the nental hygiene | aw

15. "Enhanced assisted living certificate" nmeans a certificate issued
by the departnment which authorizes an assisted |iving residence to
provide aging in place by El THER ADM TTING OR retaining residents who
desire [to continue] to age in place and who: (a) are chronically chair-
fast and unable to transfer, or chronically require the physical assist-
ance of another person to transfer; (b) chronically require the physica
assi stance of another person in order to walk; (c) chronically require
t he physical assistance of another person to clinb or descend stairs;
(d) are dependent on nedical equipnent and require nore than intermt-
tent or occasional assistance from nedi cal personnel; or (e) has chronic
unmanaged urinary or bowel incontinence. |IN NO EVENT SHALL A PERSON BE
ADM TTED TO AN ASSISTED LIVING RESIDENCE WHO IS I N NEED OF CONTI NUAL
TVENTY- FOUR HOUR NURSI NG OR MEDI CAL CARE, WHO I S CHRONI CALLY BEDFAST, OR
VWHO IS COGNI Tl VELY, PHYSI CALLY OR MEDI CALLY | MPAIRED TO SUCH A DEGREE
THAT HI' S OR HER SAFETY WOULD BE ENDANGERED
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S 20. Subdivision 5 of section 4655 of the public health |aw, as added
by chapter 2 of the |aws of 2004, is anended to read as foll ows:

5. In addition to the requirenents otherwi se required for |icensure as
assisted living, any [residence] ADULT CARE FACILITY SUBJECT TO THE
| NSPECTI ON AND SUPERVI SI ON OF THE DEPARTMENT that SERVES, OR advertises
or markets itself as serving individuals with special needs, including,
but not limted to, individuals with denentia or cognitive inpairnents,
nmust submt a special needs plan to the departnent setting forth how the
special needs of such residents will be safely and appropriately met at
such residence. Such plan shall include, but need not be limted to, a
witten description of specialized services, staffing |evels, staff
education and training, work experience, professional affiliations or
special characteristics relevant to serving persons with special needs,
and any environmental nodifications that have been nade or will be nade
to protect the health, safety and wel fare of such persons in the resi-
dence. In approving an application for special needs certification, the

departrment shall develop standards to ensure adequate staffing and
training in order to safely neet the needs of the resident. The stand-
ards shall be based upon recommendati ons of the task force established

by section five of [the] chapter TWO of the laws of two thousand four
[which added this section]. No [residence] ADULT CARE FACI LI TY SUBJECT
TO THE | NSPECTI ON AND SUPERVI SI ON OF THE DEPARTMENT shal |l market [them
selves] |ITSELF as providing specialized services unless and until the
department has approved such applicant for a special needs assisted
living certificate.

S 21. Section 1 of chapter 462 of the |aws of 1996, relating to estab-
lishing a quality incentive paynment program for adult hones, as anended
by section 36 of part B of chapter 58 of the |laws of 2004, is anmended to
read as foll ows:

Section 1. Quality incentive paynent program Subject to anounts
appropriated for the quality incentive paynent program the departnment
of health may nake a paynent to each operator of an adult hone, resi-
dence for adults or enriched housing programthat is in conpliance with
appl i cabl e statutes and regul ati ons based on the facility's nbst recent
i nspection. Such paynment shall be based on the nunber of SSI recipients
and recipients of safety net assistance residing in such facilities.
Payrment may al so be nmade to a receiver of an existing adult hone,
enri ched housi ng program or residence for adults. Provided, however, the
departnment of health may deny paynent to any facility that HAS RECEI VED
OFFI CI AL WRI TTEN NOTI CE FROM THE DEPARTMENT OF HEALTH OF A PROPOSED
ASSESSMENT OF ClVIL PENALTIES FOR A VI OLATI ON OF SUBPARAGRAPH 2 OF PARA-
GRAPH (B) OF SUBDI VI SION 7 OF SECTI ON 460-D OF THE SOCI AL SERVI CES LAW
OR, after a hearing conducted pursuant to subparagraph 1 of paragraph
(b) of subdivision 7 of section 460-d of the social services |aw, has
been adj udicated to not be providing care in conpliance with applicable
statutes and regulations. The departnment of health shall pronul gate
regul ations to inplenent the provisions of this section.

No paynent shall be nmade to an operator that has received officia
witten notice fromthe departnent of a proposed revocation, suspension,
l[imtation or denial of the operator's operating certificate[; or
proposed assessnent of civil penalties for a violation of subparagraph 2
of paragraph (b) of subdivision 7 of section 460-d of the socia
services |aw]; issuance of a departnent order under subdivision 2 of
section 460-d of the social services law, the granting of equitable
relief under subdivision 5 of section 460-d of the social services |aw
or the issuance of a conm ssioner's order under subdivision 8 of section
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460-d of the social services |law, or the issuance by a court of conpe-
tent jurisdiction of an order or approval of a settlenment agreenent
which affirns that the rights afforded to residents of adult care facil-
ities as provided for by section 461-d of the social services | aw have
been violated. Provided further that prior to receiving quality incen-
tive paynment program funds, an operator shall consult with the resi-
dents' council for such facility and, follow ng such council's approval,
shall submt an expenditure plan to the departnent. Such plan shal
detail how quality incentive paynent program funds will be used to
i nprove the physical environment of the facility or the quality of care
and services rendered to residents and may include but not be limted to
staff training, air <conditioning in residents' areas, furnishings,
equi pnent, nai ntenance or repairs to the facility or expenditures
related to «corrective action as required by the nost recent inspection
report. Such expenditure plan shall be acconpani ed by an operator attes-
tation. It shall be an affirnmative duty of an operator of an adult care
facility to notify the departnment within three working days after the
i ssuance of a court order or court approved settlenment agreenent which
has found that the rights of a resident, as provided for by section
461-d of the social services law or the rules and regulations of the
depart ment have been vi ol at ed.
S 22. This act shall take effect inmediately.



