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STATE OF NEW YORK

7907
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 28, 2009

Introduced by M of A BING -- read once and referred to the Commttee
on Corporations, Authorities and Conmm ssions

AN ACT to anend the not-for-profit corporation |law, the religious corpo-
rations law, the estates, powers and trusts law and the surrogate's
court procedure act, in relation to adopting a prudent managenent of
institutional funds standard; and to repeal certain provisions of the
not-for-profit corporation law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The not-for-profit corporation law is anmended by adding a
new article 5-A to read as foll ows:
ARTI CLE 5-A
PRUDENT MANAGEMENT OF | NSTI TUTI ONAL FUNDS ACT
SECTI ON 550. SHORT TI TLE.
551. DEFI NI TI ONS.
552. STANDARD OF CONDUCT | N MANAG NG AND | NVESTI NG AN | NSTI TU-
TI ONAL FUND.
553. APPROPRI ATI ON FOR EXPENDI TURE OR ACCUMULATI ON OF ENDOAVENT
FUND; RULES OF CONSTRUCTI ON.
554. DELEGATI ON OF MANAGEMENT AND | NVESTMENT FUNCTI ONS.
555. RELEASE OR MODIFI CATION OF RESTRICTIONS ON MANAGEMENT,
| N\VESTMENT, OR PURPOSE.
556. REVI EW NG COWPLI ANCE.
557. APPLI CATI ON TO EXI STI NG | NSTI TUTI ONAL FUNDS.
558. RELATI ON TO ELECTRONI C SI GNATURES | N GLOBAL AND NATI ONAL
COMMERCE ACT.
S 550. SHORT TI TLE.
TH'S ARTICLE MAY BE KNOAN AND MAY BE Cl TED AS THE " NEW YORK PRUDENT
MANAGEMENT OF | NSTI TUTI ONAL FUNDS ACT".
S 551. DEFI NI TI ONS.
AS USED IN THI S ARTI CLE:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD11125- 02-9
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(A) "CHARI TABLE PURPOSE" MEANS THE RELI EF OF POVERTY, THE ADVANCEMENT
OF EDUCATION OR RELIGON, THE PROMOTI ON OF HEALTH, THE PROMOTI ON OF A
GOVERNMENTAL PURPCSE, OR ANY OTHER PURPCSE THE ACH EVEMENT OF VWHICH IS
BENEFI Cl AL TO THE COVMUNI TY.

(B) "ENDOAWENT FUND' MEANS AN | NSTI TUTI ONAL FUND OR PART THERECF THAT,
UNDER THE TERMS OF A G FT INSTRUMENT, |'S NOT WHOLLY EXPENDABLE BY THE
I NSTI TUTI ON ON A CURRENT BASIS. THE TERM DOES NOT | NCLUDE ASSETS THAT AN
I NSTI TUTI ON DESI GNATES AS AN ENDOWVENT FUND FOR I TS OAN USE.

(© "G FT I NSTRUVENT" MEANS A RECORD COR RECORDS, | NCLUDI NG AN | NSTI TU-
TI ONAL SOLI CI TATI ON, UNDER VWH CH PROPERTY | S GRANTED TO, TRANSFERRED TQ,
OR HELD BY AN I NSTI TUTI ON AS AN | NSTI TUTI ONAL FUND.

(D) "INSTITUTION' MEANS: (1) A PERSON, OIHER THAN AN | NDI VI DUAL,
ORGANI ZED AND OPERATED EXCLUSIVELY FOR CHARI TABLE PURPGCSES;, (2) A
GOVERNMENT OR GOVERNMENTAL SUBDI VI SI ON, AGENCY, OR | NSTRUMENTALITY, TO
THE EXTENT THAT |IT HOLDS FUNDS EXCLUSI VELY FOR A CHARI TABLE PURPOSE;, OR
(3) A TRUST THAT HAD BOTH CHARI TABLE AND NONCHARI TABLE | NTERESTS, AFTER
ALL NONCHARI TABLE | NTERESTS HAVE TERM NATED.

(E) "INSTITUTI ONAL FUND' MEANS A FUND HELD BY AN | NSTI TUTI ON EXCLU-
SI VELY FOR CHARI TABLE PURPOSES. THIS TERM SHALL NOT |INCLUDE: (1)
PROGRAM RELATED ASSETS; (2) A FUND HELD FOR AN I NSTI TUTI ON BY A TRUSTEE
THAT IS NOT AN I NSTI TUTION;, OR (3) A FUND I N WHI CH A BENEFI Cl ARY THAT IS
NOT AN | NSTI TUTI ON HAS AN | NTEREST, OTHER THAN AN | NTEREST THAT COULD
ARI SE UPON VI OLATI ON OR FAI LURE OF THE PURPOSES OF THE FUND.

(F) "PERSON' MEANS AN | NDI VI DUAL, CORPORATI ON, BUSI NESS TRUST, ESTATE,
TRUST, PARTNERSH P, LIMTED LIABILITY COWANY, ASSCCI ATIQON, JO NT
VENTURE, PUBLI C CORPORATI ON, GOVERNMENT OR GOVERNMENTAL SUBDI VI SI ON,
AGENCY, OR | NSTRUMENTALITY, OR ANY OTHER LEGAL OR COMVERCI AL ENTI TY.

(G "PROGRAM RELATED ASSET" MEANS AN ASSET HELD BY AN | NSTI TUTI ON
PRI MARI LY TO ACCOWPLI SH A CHARI TABLE PURPOSE COF THE | NSTI TUTI ON AND NOT
PRI MARI LY FOR | NVESTMENT.

"RECORD" MEANS | NFORMATI ON THAT |'S I NSCRI BED ON A TANG BLE MEDI UM
OR THAT IS STORED IN AN ELECTRONI C OR OTHER MEDI UM AND | S RETRI EVABLE | N
PERCEI VABLE FORM
S 552. STANDARD OF CONDUCT IN MANAG NG AND | NVESTI NG AN | NSTI TUTI ONAL
FUND.

(A) SUBJECT TO THE | NTENT OF A DONOR EXPRESSED I N A G FT | NSTRUMENT,
AN | NSTI TUTI ON, | N MANAG NG AND | NVESTI NG AN | NSTI TUTI ONAL FUND, SHALL
CONSI DER THE CHARI TABLE PURPOSES OF THE | NSTI TUTI ON AND THE PURPOSES OF
THE | NSTI TUTI ONAL FUND.

(B) IN ADDI TION TO COWLYI NG WTH THE DUTY OF LOYALTY | MPCSED BY LAW
OTHER THAN THI'S ARTICLE, EACH PERSON RESPONS|IBLE FOR MANAG NG AND
I NVESTI NG AN | NSTI TUTI ONAL FUND SHALL MANAGE AND | NVEST THE FUND I N GOOD
FAI TH AND WTH THE CARE AN ORDI NARI LY PRUDENT PERSON IN A LI KE PCSI TI ON
WOULD EXERCI SE UNDER SI M LAR Cl RCUMSTANCES.

(© | N MANAG NG AND | NVESTI NG AN | NSTI TUTI ONAL FUND, AN | NSTI TUTI ON:

(1) MAY INCUR ONLY COSTS THAT ARE APPROPRI ATE AND REASONABLE I N
RELATI ON TO THE ASSETS, THE PURPOSES OF THE | NSTI TUTI ON, AND THE SKILLS
AVAI LABLE TO THE I NSTI TUTI ON;  AND

(2) SHALL MAKE A REASONABLE EFFORT TO VERI FY FACTS RELEVANT TO THE
MANAGEMENT AND | NVESTMENT OF THE FUND.

(D) AN INSTITUTION MAY POOL TWO OR MORE | NSTITUTIONAL FUNDS FOR
PURPOSES OF MANAGEMENT AND | NVESTIMENT.

(E) EXCEPT AS OTHERW SE PROVI DED BY A G FT | NSTRUVENT, THE FOLLOW NG
RULES APPLY:

(1) I'N MANAG NG AND | NVESTI NG AN | NSTI TUTI ONAL FUND, THE FOLLOW NG
FACTORS, |F RELEVANT, MJST BE CONSI DERED: (A) GENERAL ECONOM C CONDI -
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TIONS; (B) THE POSSIBLE EFFECT OF | NFLATION OR DEFLATION, (O THE
EXPECTED TAX CONSEQUENCES, | F ANY, OF | NVESTMENT DECI SI ONS OR STRATE-
G ES;, (D) THE ROLE THAT EACH | NVESTMENT OR COURSE OF ACTI ON PLAYS W THI N
THE OVERALL | NVESTMENT PORTFOLIO OF THE FUND;, (E) THE EXPECTED TOTAL
RETURN FROM | NCOVE AND THE APPRECI ATION OF |INVESTMENTS;, (F) OTHER
RESOURCES OF THE INSTITUTION, (G THE NEEDS OF THE | NSTI TUTI ON AND THE
FUND TO MAKE DI STRI BUTI ONS AND TO PRESERVE CAPI TAL; AND (H) AN ASSET' S
SPECI AL RELATIONSH P OR SPECIAL VALUE, IF ANY, TO THE CHARI TABLE
PURPOSES OF THE | NSTI TUTI ON.

(2) MANAGEMENT AND | NVESTMENT DECI SI ONS ABOUT AN | NDI VI DUAL ASSET MJST
BE MADE NOT | N | SOLATI ON BUT RATHER | N THE CONTEXT OF THE | NSTI TUTI ONAL
FUND S PORTFOLI O OF | NVESTMENTS AS A WHOLE AND AS A PART OF AN OVERALL
I NVESTMENT STRATEGY HAVI NG RI SK AND RETURN OBJECTI VES REASONABLY SUI TED
TO THE FUND AND TO THE I NSTI TUTI ON.

(3) EXCEPT AS OIHERW SE PROVI DED BY LAW OTHER THAN THI S ARTI CLE, AN
I NSTI TUTI ON MAY | NVEST | N ANY KIND OF PROPERTY OR TYPE OF | NVESTMENT
CONS|I STENT WTH THI S ARTI CLE.

(4) AN I NSTI TUTI ON SHALL DI VERSI FY THE | NVESTMENTS OF AN | NSTI TUTI ONAL
FUND UNLESS THE | NSTITUTI ON REASONABLY DETERM NES THAT, BECAUSE OF
SPECI AL Cl RCUMSTANCES, THE PURPOSES OF THE FUND ARE BETTER SERVED W TH-
QUT DI VERSI FI CATI ON.

(5 WTH N A REASONABLE TI ME AFTER RECEI VI NG PROPERTY, AN | NSTI TUTI ON
SHALL MAKE AND CARRY QOUT DECI SI ONS CONCERNI NG THE RETENTI ON OR DI SPCSI -
TION OF THE PROPERTY OR TO REBALANCE A PORTFOLI O, I N ORDER TO BRI NG THE
I NSTI TUTI ONAL  FUND | NTO COWPLIANCE WTH THE PURPOSES, TERMS5, AND
DI STRI BUTI ON  REQUI REMENTS OF THE | NSTI TUTI ON AS NECESSARY TO MEET OTHER
Cl RCUMSTANCES OF THE | NSTI TUTI ON AND THE REQUI REMENTS OF THI S ARTI CLE.

(6) A PERSON THAT HAS SPECI AL SKILLS OR EXPERTISE, OR 1S SELECTED IN
RELI ANCE UPON THE PERSON S REPRESENTATI ON THAT THE PERSON HAS SPECI AL
SKI LLS OR EXPERTI SE, HAS A DUTY TO USE THOSE SKI LLS OR THAT EXPERTI SE | N
MANAG NG AND | NVESTI NG | NSTI TUTI ONAL FUNDS.

S 553. APPROPRI ATI ON FOR EXPENDI TURE OR ACCUMJLATI ON OF ENDOWENT FUND;
RULES OF CONSTRUCTI ON.

(A) SUBJECT TO THE | NTENT OF A DONOR EXPRESSED IN THE G FT | NSTRUMENT,
AN | NSTI TUTI ON MAY APPROPRI ATE FOR EXPENDI TURE OR ACCUMULATE SO MJUCH OF
AN ENDOWVENT FUND AS THE | NSTI TUTI ON DETERM NES | S PRUDENT FOR THE USES,
BENEFI TS, PURPOSES, AND DURATI ON FOR WHI CH THE ENDOWVENT FUND | S ESTAB-
LI SHED. UNLESS STATED OTHERW SE I N THE G FT | NSTRUMENT, THE ASSETS | N AN
ENDOAWENT FUND ARE DONCR- RESTRI CTED ASSETS UNTIL APPROPRI ATED FOR
EXPENDI TURE BY THE | NSTI TUTI ON. | N MAKI NG A DETERM NATI ON TO APPROPRI ATE
OR ACCUMULATE, THE | NSTI TUTI ON SHALL ACT IN GOOD FAITH, WTH THE CARE
THAT AN ORDI NARILY PRUDENT PERSON [|IN A LIKE POSI TI ON WOULD EXERCI SE
UNDER SI M LAR Cl RCUMSTANCES, AND SHALL CONSIDER, |F RELEVANT, THE
FOLLOW NG FACTORS:

(1) THE DURATI ON AND PRESERVATI ON OF THE ENDOAVENT FUND;

(2) THE PURPOSES OF THE | NSTI TUTI ON AND THE ENDOAVENT FUND;

(3) GENERAL ECONOM C CONDI Tl ONS;

(4) THE POSSI BLE EFFECT OF | NFLATI ON OR DEFLATI ON,

(5 THE EXPECTED TOTAL RETURN FROM | NCOVE AND THE APPRECI ATI ON OF
I NVESTMENTS;

(6) OTHER RESOURCES OF THE | NSTI TUTI ON; AND

(7) THE | NVESTMENT POLI CY OF THE | NSTI TUTI ON.

(B) TOLIMT THE AUTHORI TY TO APPROPRI ATE FOR EXPENDI TURE OR ACCUMJ
LATE UNDER PARAGRAPH (A) OF THI'S SECTION, A G FT | NSTRUVENT MJUST SPECI F-
| CALLY STATE THE LI M TATI ON.
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(© TERMS IN A G FT | NSTRUVENT DESI GNATI NG A G FT AS AN ENDOAWENT, OR
A DIRECTION OR AUTHORI ZATION IN THE GFT |INSTRUMENT TO USE ONLY
“I'NCOVE, " "INTEREST," "D VIDENDS," OR "RENTS, |SSUES, OR PROFITS," OR
"TO PRESERVE THE PRI NClI PAL | NTACT," OR WORDS OF SIM LAR | MPORT:

(1) CREATE AN ENDOWENT FUND OF PERVANENT DURATI ON UNLESS OTHER
LANGUAGE IN THE G FT | NSTRUMENT LIM TS THE DURATION OR PURPOCSE OF THE
FUND; AND

(2) DO NOT OTHERW SE LIMT THE AUTHORI TY TO APPROPRI ATE FOR EXPENDI -
TURE OR ACCUMULATE UNDER PARAGRAPH (A) OF THI S SECTI ON.

S 554. DELEGATI ON OF MANAGEMENT AND | NVESTMENT FUNCTI ONS.

(A) SUBJECT TO ANY SPECI FI C LI M TATION SET FORTH IN A G FT | NSTRUMENT
OR IN LAW OTHER THAN TH S ARTI CLE, AN I NSTI TUTI ON MAY DELEGATE TO AN
EXTERNAL AGENT THE MANAGEMENT AND | NVESTMENT OF AN | NSTI TUTI ONAL FUND TO
THE EXTENT THAT AN I NSTI TUTION COULD PRUDENTLY DELEGATE UNDER THE
Cl RCUMSTANCES. AN I NSTITUTION SHALL ACT IN GOOD FAI TH, WTH THE CARE
THAT AN ORDI NARI LY PRUDENT PERSON IN A LIKE POSITION WULD EXERCI SE
UNDER SI' M LAR Cl RCUMSTANCES, | N:

(1) SELECTI NG AN AGENT;

(2) ESTABLISHING THE SCOPE AND TERVMS OF THE DELEGATI ON, CONSI STENT
W TH THE PURPOSES OF THE | NSTI TUTI ON AND THE | NSTI TUTI ONAL FUND; AND

(3) PERI ODI CALLY REVI EW NG THE AGENT' S ACTIONS I N ORDER TO MONI TOR THE
AGENT' S PERFORMANCE AND COVPLI ANCE WTH THE SCOPE AND TERMS OF THE
DELEGATI ON.

(B) IN PERFORM NG A DELEGATED FUNCTI ON, AN AGENT OWES A DUTY TO THE
I NSTI TUTI ON TO EXERCI SE REASONABLE CARE TO COMPLY WTH THE SCOPE AND
TERMS OF THE DELEGATI ON.

(© AN I NSTI TUTI ON THAT COWPLI ES W TH PARAGRAPH (A) OF THIS SECTION | S
NOT LI ABLE FOR THE DECI SI ONS OR ACTI ONS OF AN AGENT TO WHI CH THE FUNC-
TI ON WAS DELEGATED.

(D) BY ACCEPTI NG DELEGATI ON OF A NMANAGEMENT OR | NVESTMENT FUNCTI ON
FROM AN | NSTI TUTI ON THAT IS SUBJECT TO THE LAWS OF THI S STATE, AN AGENT
SUBMTS TO THE JURISDICTION OF THE COURTS OF TH'S STATE IN ALL
PROCEEDI NGS ARI SI NG FROM OR RELATED TO THE DELEGATI ON OR THE PERFORMANCE
OF THE DELEGATED FUNCTI ON.

(E) AN [INSTITUTION MAY CONTRACT W TH AN AGENT | N RELATI ON TO DELEG
ATI ON UNDER PARAGRAPH (A) OF THI S SECTI ON AND MAY AUTHORI ZE THE PAYMENT
OF COVPENSATI ON FOR SUCH AGENT.

(F) AN I NSTI TUTI ON MAY DELEGATE MANAGEMENT AND | NVESTMENT FUNCTI ONS TO
| TS COW TTEES, OFFI CERS, OR EMPLOYEES AS AUTHORI ZED BY THE LAWS OF THI S
STATE OIHER THAN THI S ARTI CLE, AS SET FORTH I N, I NTER ALI A, SECTI ON 514
( DELEGATI ON OF | NVESTMENT MANAGEMENT) .

S 555. RELEASE OR MODI FI CATI ON OF RESTRICTI ONS ON MANAGEMENT, | NVEST-
MENT, OR PURPGCSE.

(A) |IF THE DONOR CONSENTS IN A RECORD, AN I NSTI TUTI ON MAY RELEASE OR
MODI FY, I N WHOLE OR I N PART, A RESTRICTI ON CONTAINED IN A G FT | NSTRU-
MENT ON THE MANAGEMENT, | NVESTMENT, OR PURPCSE OF AN | NSTI TUTI ONAL FUND.
A RELEASE OR MODI FI CATI ON MAY NOT ALLOW A FUND TO BE USED FOR A PURPCSE
OTHER THAN A CHARI TABLE PURPOSE OF THE | NSTI TUTI ON.

(B) A COURT OF COVPETENT JURI SDI CTI ON, UPON APPLI CATI ON CF AN | NSTI TU-
TION, MAY MODI FY A RESTRI CTI ON CONTAINED IN A G FT | NSTRUMENT REGARDI NG
THE MANAGEMENT OR | NVESTMENT OF AN | NSTI TUTI ONAL FUND | F THE RESTRI CTI ON
HAS BECOVE | MPRACTI CABLE OR WASTEFUL, IF IT | MPAIRS THE MANAGEMENT OR
I NVESTMENT OF THE FUND, OR | F, BECAUSE OF Cl RCUMSTANCES NOT  ANTI Cl PATED
BY THE DONOR, A MADI FI CATION OF A RESTRICTI ON W LL FURTHER THE PURPOSES
OF THE FUND. THE | NSTI TUTI ON SHALL NOTI FY THE ATTORNEY GENERAL OF THE
APPLI CATI ON, AND THE ATTORNEY GENERAL MUST BE G VEN AN OPPCORTUNI TY TO BE
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HEARD. TO THE EXTENT PRACTI CABLE, ANY MDD FI CATI ON MUST BE MADE I N
ACCORDANCE W TH THE DONOR S PROBABLE | NTENTI ON.

(© IF A PARTI CULAR CHARI TABLE PURPCSE OR A RESTRI CTI ON CONTAINED IN A
G FT I NSTRUVMENT ON THE USE OF AN | NSTI TUTI ONAL FUND BECOVES UNLAWFUL,
| MPRACTI CABLE, | MPCSSI BLE TO ACH EVE, OR WASTEFUL, THE COURT, UPON
APPLI CATI ON OF AN | NSTI TUTI ON, MAY MCDI FY THE PURPOSE OF THE FUND OR THE
RESTRI CTI ON ON THE USE OF THE FUND I N A MANNER CONSI STENT W TH THE CHAR-
| TABLE PURPCSES EXPRESSED | N THE G FT | NSTRUMENT. THE | NSTI TUTI ON SHALL
NOTI FY THE ATTORNEY GENERAL OF THE APPLI CATI ON, AND THE ATTORNEY GENERAL
MUST BE G VEN AN OPPORTUNI TY TO BE HEARD.

(D) I'F AN I NSTI TUTI ON DETERM NES THAT A RESTRICTION CONTAINED IN A
G FT I NSTRUMENT ON THE MANAGEMENT, | NVESTMENT, OR PURPOSE OF AN | NSTI TU-
TIONAL FUND |I'S UNLAWFUL, | MPRACTI CABLE, | MPOSSI BLE TO ACHI EVE, OR WASTE-
FUL, THE [INSTITUTIQON, SIXTY DAYS AFTER NOTIFI CATION TO THE ATTORNEY
GENERAL, MAY RELEASE OR MODI FY THE RESTRI CTI ON, | N WHOLE OR PART, |F:

(1) THE I NSTI TUTI ONAL FUND SUBJECT TO THE RESTRICTION HAS A TOTAL
VALUE OF LESS THAN THE NMAXI MUM AMOUNT, AS DETERM NED UNDER THI S PARA-
GRAPH;

(2) MORE THAN TEN YEARS HAVE ELAPSED SI NCE THE FUND WAS ESTABLI SHED;
AND

(3) THE INSTI TUTI ON USES THE PROPERTY I N A MANNER CONSI STENT W TH THE
CHARI TABLE PURPOSES EXPRESSED | N THE G FT | NSTRUMENT.

FOR PURPOSES OF SUBPARAGRAPH (1) OF THI S PARAGRAPH, THE MAXI MUM AMOUNT
| S THE GREATER OF (A) ONE HUNDRED THOUSAND DCLLARS AND (B) THE PRODUCT
OF ONE HUNDRED THOUSAND DOLLARS AND A FRACTION (1) THE NUMERATOR OF
VHCHIS THE CPI-U FOR THE MOST RECENT YEAR FOR VWHICH |IT HAS BEEN
PUBLI SHED PRICR TO THE I NCEPTI ON OF THE SI XTY- DAY NOTI FI CATI ON PERI OD
AND (11) THE DENOM NATOR OF WHICH IS THE FINAL CPI-U FOR CALENDAR YEAR
TWO THOUSAND EIGHT. FOR TH' S PURPGSE, CPI-U MEANS THE CONSUMER PRI CE
| NDEX FOR ALL URBAN CONSUMERS FOR THE NEW YORK- NORTHERN NEW JERSEY- LONG
| SLAND, NEW YORK- NEW JERSEY- CONNECT| CUT- PENNSYLVANI A CONSCLI DATED AREA,
AS DETERM NED AND PUBLI SHED BY THE U. S. DEPARTMENT OF LABOR, BUREAU OF
LABOR STATI STI CS.

(E) FOR PURPOSES OF THI'S SECTION, AN I NSTI TUTI ON MAY APPLY TO THE
FOLLOW NG COURTS TO RELEASE OR MODI FY A RESTRI CTI ON CONTAINED IN A G FT
I NSTRUMENT:

(1) TO THE SUPREME COURT OF THE JUDI Cl AL DI STRI CT WHEREI N THE CORPO
RATI ON HAS | TS OFFI CE OR PRI NCI PAL PLACE OF CARRYING OUT THE PURPGOSES
FOR WVHICH I T WAS FORVED, OR

(2) WHERE THE APPLI CABLE G FT I NSTRUMENT IS A WLL, TO THE SURROGATE' S
COURT IN VWH CH SUCH W LL I'S PROBATED.

S 556. REVI EW NG COVPLI ANCE.

COWPLI ANCE WTH THI S ARTI CLE SHALL BE DETERM NED I N LI GHT OF THE FACTS
AND CI RCUMSTANCES EXI STI NG AT THE TIME A DECISION IS MADE OR ACTION I S
TAKEN, AND NOT RETROSPECTI VELY.

S 557. APPLI CATI ON TO EXI STI NG | NSTI TUTI ONAL FUNDS.

TH' S ARTI CLE SHALL APPLY TO I NSTI TUTI ONAL FUNDS EXI STI NG ON OR ESTAB-
LI SHED AFTER THE EFFECTI VE DATE OF THI S ARTI CLE. AS APPLI ED TO | NSTI TU-
TI ONAL FUNDS EXI STI NG ON THE EFFECTI VE DATE OF THI S ARTICLE, TH S ARTI -
CLE SHALL GOVERN ONLY DECI SI ONS MADE OR ACTI ONS TAKEN ON OR AFTER THAT
DATE.

S 558. RELATION TO ELECTRONI C SI GNATURES | N GLOBAL AND NATI ONAL COMVERCE
ACT.

TH' S ARTI CLE MODI FIES, LIMTS, AND SUPERSEDES THE ELECTRONIC Sl GNA-
TURES |IN GLOBAL AND NATIONAL COMMERCE ACT, 15 U. S.C. SECTION 7001 ET
SEQ , BUT DCES NOI MODI FY, LIMT, OR SUPERSEDE SECTI ON 101 OF THAT ACT,
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15 U S C. SECTION 7001(A), OR AUTHORI ZE ELECTRONI C DELI VERY OF ANY OF
THE NOTI CES DESCRI BED | N SECTI ON 103 OF THAT ACT, 15 U.S.C. SECTION
7003(B).

S 2. Subparagraphs 13, 14 and 17 of paragraph (a) of section 102,
section 512, paragraphs (c) and (d) of section 513, and section 522 of
the not-for-profit corporation |aw are REPEALED

S 3. The closing subparagraph of paragraph (a) and paragraph (b) of

section 406 of the not-for-profit corporation |law, as added by chapter
331 of the laws of 1971, are anended to read as foll ows:
Except as provided in paragraph (b), this paragraph applies notwth-
standi ng any ot her provision of the certificate of incorporation or any
direction in[an] A QFT instrunent [referred to in section 513 (Adm n-
istration of assets received for specific purposes)].

(b) Paragraph (a) shall not apply to the extent that it conflicts with
any mandatory direction in [an] A QGQFT instrument [by which assets
referred to in section 513 were transferred to the corporation] EXECUTED
prior to the effective date of this section unless such conflicting
direction is renoved as inpracticable wunder article eight of the
estates, powers and trusts law or in any other nanner provided by |aw.
The absence of a specific provision in the [section 513 instrument] QFT
| NSTRUMENT for the current use of the principal of the fund, or the
presence in such an instrunent of a provision, as to the principal of a
fund, limted to the principal's being held, invested and reinvested, is
not such a conflicting mandatory direction.

S 4. Section 406 of the not-for-profit corporation lawis anended by
addi ng a new paragraph (e) to read as foll ows:

(E) FOR PURPCSES OF THI' S SECTI ON, THE TERM A FT | NSTRUMENT SHALL HAVE
THE MEANI NG SET FORTH I N SECTI ON 551 ( DEFI NI TI ONS) .

S 5. Paragraph (b) of section 513 of the not-for-profit corporation
law, as anended by chapter 690 of the |aws of 1978, is anended to read
as foll ows:

(b) Except as may be otherw se permtted under article eight of the
estates, powers and trusts law or section [522 (Rel ease of restrictions
on use or investnent)] 555 (RELEASE OR MODI FI CATI ON OF RESTRICTIONS ON
MANAGEMENT, | NVESTMENT, OR PURPCSE), the governing board shall apply al
assets thus received to the purposes specified in the gift instrument AS
DEFINED IN SECTION 551 (DEFINITIONS) and to the paynent of the reason-
abl e and proper expenses of adm nistration of such assets. The governing
board shall cause accurate accounts to be kept of such assets separate
and apart fromthe accounts of other assets of the corporation. Unless
the terms of the particular gift instrunent provide otherw se, the trea-
surer shall nake an annual report to the nenbers (if there be nenbers)
or to the governing board (if there be no nenbers) concerning the assets
held wunder this section and the use nade of such assets and of the
i ncone thereof.

S 6. Section 514 of the not-for-profit corporation law, as added by
chapter 690 of the laws of 1978, is amended to read as foll ows:

S 514. Del egation of investnent nanagenent.

(a) Except as otherw se provided by the applicable gift instrunment AS
DEFI NED I N SECTI ON 551 (DEFINITIONS), the governing board my [(1)]
del egate to its commttees, officers or enployees of the corporation or
the fund[, or agents, including investnment counsel,] the authority to
act in place of the governing board in investnment and reinvestnment of
institutional funds[, (2) contract with i ndependent investnment advisors,
i nvest ment counsel or nanagers, banks, or trust conmpanies, so to act,
and (3) authorize the paynent of conpensation for investnent advisory or
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managenment services, advisors, investnent counsel or managers, banks or
trust conpanies, so to act. Each contract pursuant to which authority is
so del egated shall provide that it may be ternminated by the governing
board at any tine, wthout penalty, upon not nore than sixty days'
notice] AS DEFINED I N SECTI ON 551 (DEFI NI TI ONS) . SECTI ON 554 ( DELE-
GATION OF MANAGEMENT AND | NVESTMENT FUNCTI ONS) SHALL GOVERN EXTERNAL
DELEGATI ON BY A GOVERNI NG BOARD.

(b) The governing board shall exercise the standard of care required
by section 717 (Duty of directors and officers) in the selection of
persons to whom authority is delegated [or with whom contracts are made]
under paragraph (a) of this section and in the continuation or term -
nation of such delegation [or contracts. The governing board shall be

relieved of all liability for the investnent and rei nvestnment of insti-
tutional funds by, and for the other acts or om ssions of, persons to
whom aut hority is so delegated or with whom contracts are so nade]. A

GOVERNI NG BOARD THAT COWPLIES W TH SECTI ON 717 (DUTY OF DI RECTORS AND
OFFICERS) IS NOT LI ABLE FOR THE DECISIONS OR ACTIONS OF COW TTEES,
OFFI CERS OR EMPLOYEES OF THE CORPORATI ON OR THE FUND TO WHI CH THE FUNC-
TI ON WAS DELEGATED UNDER PARAGRAPH (A) OF THI' S SECTI ON

S 7. Paragraph (a) of section 717 of the not-for-profit corporation
law, as anended by chapter 690 of the |aws of 1978, is anended to read
as foll ows:

(a) Directors and officers shall discharge the duties of their respec-
tive positions in good faith and with [that degree of diligence, care
and skill which ordinarily prudent nen would exercise under sinilar
circunstances in like positions] THE CARE AN ORDI NARI LY PRUDENT PERSON
IN A LIKE PCSI TI ON WOULD EXERCI SE UNDER SI M LAR Cl RCUMSTANCES. [In the
adm ni stration of the powers to make and retain investnments pursuant to
section 512 (lnvestnent authority), to appropriate appreciation pursuant
to section 513 (Adm nistration of assets received for specific
pur poses), and to del egate] THE FACTORS SET FORTH IN SECTION 552(E)(1)
(STANDARD OF CONDUCT | N MANAG NG AND | NVESTI NG AN | NSTI TUTI ONAL FUND)
| F RELEVANT, MJUST BE CONSI DERED BY A GOVERNI NG BOARD DELEGATI NG i nvest -
ment managenment of institutional funds pursuant to section 514 (Del eg-
ation of investnment managenent)[, a governing board shall consider anong
ot her rel evant considerations the long and short term needs of the
corporation in carrying out its purposes, its present and anti ci pated
financial requirenents, expected total return on its investnents, price
| evel trends, and general economc conditions] FOR PURPCSES OF TH S
PARAGRAPH, THE TERM | NSTI TUTI ONAL FUND | S DEFI NED | N SECTI ON 551 ( DEFI -
NI TI ONS) .

S 8. Paragraphs (c) and (e) of subdivision 1 of section 2-b of the
religious corporations |aw, paragraph (c) as anmended by chapter 623 of
the laws of 1992, paragraph (e) as added by chapter 690 of the | aws of
1978, are anended to read as foll ows:

(c) The follow ng provisions of the not-for-profit corporation |aw
shall not apply to religious corporations: subparagraphs (7) and (8) of
par agraph (a) of section one hundred twel ve, section one hundred thir-
teen, section one hundred fourteen, section two hundred one, section
three hundred three, section three hundred four, section three hundred
five, section three hundred six, article four except section four
hundred one, section five hundred fourteen, that portion of section five
hundred [twenty-two (b)] FIFTY-FIVE (B) AND SECTI ON FI VE HUNDRED FI FTY-
FIVE (C which reads "[The attorney general shall be notified of the
application and shall be given an opportunity to be heard] THE | NSTI TU
TION SHALL NOTIFY THE ATTORNEY GENERAL OF THE APPLI CATI ON, AND THE
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ATTORNEY GENERAL MUST BE G VEN AN OPPORTUNI TY TO BE HEARD', section six
hundred five, section six hundred seven, section six hundred nine,
section eight hundred four, article nine except section nine hundred
ten, article ten except as provided in section el even hundred fifteen,
section eleven hundred two, and article fifteen except paragraph (c) of
section fifteen hundred seven.

(e) No action shall be taken by the trustees of an incorporated Roman
Cat holic church, or of a Ruthenian G eek Catholic church, under section
five hundred [twenty-two] FIFTY-FIVE of the not-for-profit corporation
| aw [ (Rel ease of restrictions on use or investnment)] (RELEASE OR MODI FI -
CATI ON OF RESTRI CTI ONS ON MANAGEMENT, | NVESTMENT, OR PURPOSE) without
the consent of the archbishop or bishop of the diocese to which such
church belongs or in case of their absence or inability to act, wthout
the consent of the vicar general or admnistrator of such diocese.

S 9. Paragraph (e) of section 8-1.1 of the estates, powers and trusts
| aw i s amended by addi ng a new subparagraph 3 to read as foll ows:

(3) TH' S PARAGRAPH SHALL NOT RESTRICT IN ANY MANNER THE ABILITY TO
RELEASE OR MODIFY RESTRICTIONS RELATING TO | NSTI TUTI ONAL FUNDS UNDER
SECTI ON 555 OF THE NOT- FOR- PROFI T CORPORATI ON LAW

S 10. Paragraph (j) of section 8-1.1 of the estates, powers and trusts
law i s amended to read as foll ows:

(j) Wienever a voluntary association or committee has received, by
public subscription, a fund for a charitable or benevol ent purpose from
nore than one thousand contributors, a portion of which remins unex-
pended after the expiration of five years fromthe tinme of its receipt,
and it appears that a literal conpliance with the ternms of the
subscription is inpracticable, the supreme court may make an order
di recting that such unexpended bal ance be transferred for adm nistration
and application to such domestic corporation as in the judgnment of the
court will nost effectively acconplish the general purpose for which
such fund was collected, free fromany restriction, limtation or direc-
tion upon which the subscription was nade; and on the transfer of such
fund to the corporation designated in the order, such voluntary associ -
ation, its officers and trustees, or such comittee and its officers
shall be fully exonerated and discharged fromall liability to account
for such fund. TH S PARAGRAPH SHALL NOT RESTRICT |IN ANY MANNER THE
ABILITY TO RELEASE OR MODIFY RESTRICTIONS RELATI NG TO | NSTI TUTI ONAL
FUNDS UNDER SECTI ON 555 OF THE NOT- FOR- PROFI T CORPORATI ON LAW

S 11. Section 8-1.7 of the estates, powers and trusts law is anended
by addi ng a new paragraph (b) to read as foll ows:

(B) THIS SECTION SHALL NOT RESTRICT I N ANY MANNER THE APPROPRI ATl ON
FOR EXPENDI TURE OR ACCUMULATI ON OF ENDOWENT FUNDS AS SET FORTH |IN
SECTI ON 553 OF THE NOT- FOR- PROFI T CORPORATI ON LAW

S 12. Subparagraph 1 of paragraph (e) of section 11-2.3 of the
estates, powers and trusts |aw, as added by chapter 609 of the [|aws of
1994, is amended to read as foll ows:

(1) the term "trustee" includes a personal representative, trustee,
guar di an, donee of a power during mnority, guardian wunder article
ei ghty-one of the nental hygiene |aw, commttee of the property of an
i nconpet ent person, and conservator of the property of a conservatee,
BUT DCES NOT | NCLUDE AN | NSTI TUTI ONAL FUND AS DEFI NED I N SECTI ON 551 OF
THE NOT- FOR- PROFI T CORPORATI ON LAW

S 13. Subdivision 1 of section 2115 of the surrogate's court procedure
act, as added by chapter 609 of the |aws of 1994, is anended to read as
fol | ows:
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1. At any time during the administration of a trust and irrespective
of the pendency of a particular proceeding, the court with jurisdiction
of the trust nmay review the reasonabl eness of the costs of a del egation
by the trustee under section 11-2.3 of the estates, powers and trusts
| aw AND UNDER SECTI ON 554 OF THE NOT- FOR- PROFI T CORPORATI ON LAW

S 14. This act shall take effect imediately.



