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STATE OF NEW YORK

7897
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 28, 2009

Introduced by M of A  WEISENBERG -- read once and referred to the
Conmittee on Health

AN ACT to anend the public health law, in relation to the ownership by
busi ness corporations of residential health care facilities and to
repeal subdivision 9 of section 2801-a of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph (i) of paragraph (b) of subdivision 4 of
section 2801-a of the public health aw, as anended by chapter 667 of
the laws of 1997, is anended to read as foll ows:

(i) Any transfer, assignnent or other disposition of ten percent or
nore of an interest or voting rights in a partnership or limted liabil-
ity conmpany, which is the operator of a hospital to a new partner or
menber, shall be approved by the public health council in accordance
with the provisions of subdivisions two and three of this section, OR
PARAGRAPH (1) OF THI'S SUBDI VI SION | N THE CASE WHERE THE NEW PARTNER | S A
CORPORATION THE STOCK OF WHICH IS OANED BY ANOTHER CORPORATI ON except
that: (A) any such change shall be subject to the approval by the public
heal th council in accordance with paragraph (b) of subdivision three of
this section only wth respect to the new partner or nenber, and any
remai ni ng partners or nenbers who have not been previously approved for
that facility in accordance wth such paragraph, and (B) such change
shall not be subject to paragraph (a) of subdivision three of this
secti on.

S 2. Paragraph (c) of subdivision 4 of section 2801-a of the public
health | aw, as anended by chapter 538 of the |laws of 1998, is anmended to
read as foll ows:

(c) Any transfer, assignnment or other disposition of ten percent or
nore of the stock or voting rights thereunder of a corporation which is
the operator of a hospital or which is a nenber of a Ilimted Iliability
conmpany which is the operator of a hospital to a new stockhol der, or any
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transfer, assignnent or other disposition of the stock or voting rights
t hereunder of such a corporation which results in the ownership or
control of nore than ten percent of the stock or voting rights there-
under of such corporation by any person not previously approved by the
public health council for that corporation shall be subject to approval
by the public health council in accordance with the provisions of subdi-
visions two and three of this section and rules and regul ati ons pursuant
thereto; except that: any such transaction shall be subject to the
approval by the public health council in accordance with paragraph (b)
of subdivision three of this section, OR PARAGRAPH (1) OF THI S SUBDI VI -
SION I N THE CASE WHERE THE NEW STOCKHOLDER OR PRI NCl PAL STOCKHOLDER |'S A
CORPORATI ON WHICH | S OANED BY ANOTHER CORPORATION, only with respect to
a new stockholder or a new principal stockholder; and shall not be

subj ect to paragraph (a) of subdivision three of this section. In the
absence of such approval, the operating certificate of such hospital
shall be subject to revocation or suspension. No prior approval of the
public health council shall be required with respect to a transfer,

assi gnment or disposition of ten percent or nore of the stock or voting
rights thereunder of a corporation which is the operator of a hospital
or which is a nenber of a limted liability conmpany which is the owner
of a hospital to any person previously approved by the public health
council for that corporation. However, no such transaction shall be
effective wunless at |least ninety days prior to the intended effective
date thereof, the stockhol der conpletes and files with the public health
council notice on forns to be devel oped by the public health council
whi ch shal |l disclose such information as nay reasonably be necessary for
the public health council to determ ne whether it should bar the trans-
action. Such transaction will be final as of the intended effective date
unl ess, prior thereto, the public health council shall state specific
reasons for barring such transactions under this paragraph and shal
notify each party to the proposed transaction. Nothing in this paragraph
shall be construed as permtting a person not previously approved by the
public health council for that corporation to beconme the owner of ten
percent or nore of the stock of a corporation which is the operator of a
hospital or which is a nmenber of alimted liability conpany which is
the owner of a hospital without first obtaining the approval of the
public health council

S 3. Paragraphs (d) and (e) of subdivision 4 of section 2801-a of the
public health | aw, as anmended by chapter 667 of the laws of 1997, are
amended to read as foll ows:

(d) No hospital shall be approved for establishnment which would be
operated by a linmted partnership[, or]. NO HOSPI TAL, EXCEPT A RESI DEN-
TI AL HEALTH CARE FACI LI TY, SHALL BE APPROVED FOR ESTABLISHVENT WHI CH
WOULD BE OPERATED by a partnership any of the nenbers of which are not
nat ural persons. A RESI DENTI AL HEALTH CARE FACILITY WH CH WOULD BE
OPERATED BY A PARTNERSHI P ANY OF THE MEMBERS OF WHI CH ARE CORPORATI ONS,
THE STOCK OF WHICH | S OMNED BY ANOTHER CORPORATI ON, MAY BE APPROVED FOR
ESTABLI SHVENT | F THE CORPORATI ON MEETS THE REQUI REMENTS OF PARAGRAPH (1)
OF TH S SuBDI VI SI ON

(e) No hospital, EXCEPT A RESIDENTI AL HEALTH CARE FACI LI TY, shall be
approved for establishnment which would be operated by a corporation any
of the stock of which is owned by another corporation or a limted
liability conpany if any of its corporate nenbers' stock is owned by
anot her corporati on.

S 4. Subdivision 4 of section 2801-a of the public health lawis
anmended by addi ng a new paragraph (i) to read as foll ows:
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(1) NO RESI DENTI AL HEALTH CARE FACI LI TY SHALL BE APPROVED FOR ESTAB-
LI SHVENT VWH CH WOULD BE OPERATED BY A CORPCORATI ON ANY OF THE STOCK OF
VWH CH IS OMNED BY ANOTHER CORPORATI ON UNLESS THE APPLICANT IS A CORPO
RATI ON ORGANI ZED UNDER THE BUSI NESS CORPCORATI ON LAW HAS FULL LEGAL
AUTHORI TY OVER THE OPERATION OF THE FACI LI TY, AND DESI GNATES AN AGENT
FOR SERVI CE OF PROCESS PURSUANT TO SECTI ON THREE HUNDRED FIVE OF THE
BUSI NESS CORPORATI ON LAW

REVIEW OF THE CHARACTER, COWPETENCE, AND STANDI NG I N THE COVMUNI TY
OTHERW SE REQUI RED PURSUANT TO PARAGRAPH (B) OF SUBDIVISION THREE OF
TH'S SECTI ON SHALL BE GOVERNED BY THE PROVI SIONS OF TH S PARAGRAPH. THE
APPLI CANT SHALL:

(1) SUBM T THE NAME, RESI DENTI AL ADDRESS, BUSI NESS Tl TLE AND BUSI NESS
ADDRESS OF EACH OFFICER OR MEMBER OF THE BOARD OF DI RECTORS OF THE
APPLI CANT AND EACH NATURAL PERSON VWHO | S A PRI NCI PAL STOCKHOLDER OF THE
APPLI CANT. THE CORPORATION SHALL ALSO SUBM T THE NAME AND ADDRESS OF
EACH HEALTH CARE | NSTI TUTI ON WHERE ANY SUCH PERSON SERVES AS AN OFFI CER
OR MEMBER OF THE BOARD OF DI RECTORS, OR | S A PRI NClI PAL STOCKHOLDER COF A
HEALTH CARE | NSTITUTION. IN THE EVENT ANOTHER CORPORATION (A PARENT
CORPORATION) OMWS TEN PERCENT OR MORE OF THE APPLI CANT' S STOCK THE
| NFORVATI ON REQUI RED BY THI S SUBPARAGRAPH SHALL ALSO BE PROVI DED FOR THE
OFFI CERS AND MEMBERS OF THE BOARD OF DI RECTORS OF THE PARENT CORPORATI ON
AND PRI NCI PAL STOCKHOLDERS OF THE PARENT CORPORATI ON. FOR THE PURPOSES
OF TH'S SECTION, THE PUBLIC HEALTH COUNCI L MAY ADOPT RULES AND REGU-
LATI ONS RELATI VE TO WHAT CONSTI TUTES PARENT CORPORATI ONS AND SUBSI DI ARY
CORPORATI ONS. ALL PARENT CORPORATI ONS SHALL DESI GNATE AN AGENT FOR
SERVI CE OF PROCESS PURSUANT TO SECTI ON THREE HUNDRED FI VE OF THE BUSI -
NESS CORPORATI ON LAW

(1) SUBM T AN AFFI DAVI T FROM AN OFFI CER OF THE APPLI CANT CERTI FYI NG
TO THE BEST OF H' S OR HER KNOALEDGE PURSUANT TO DI LI GENT | NQUI RY, THAT
NO OFFI CER OR DI RECTOR OF THE APPLI CANT, NOR ANY NATURAL PERSON WHO IS A
PRI NCI PAL STOCKHOLDER OF THE APPLI CANT, HAS BEEN:

(1) ADJUDI CATED BANKRUPT OR | NSOLVENT,

(2) CONVICTED OF A CRIM NAL OFFENSE OTHER THAN TRAFFI C VI OLATI ONS OR
OTHER M NOR OFFENSES NOT | NVOLVI NG MORAL TURPI TUDE, OR

(3) THE SUBJECT OF AN ORDER, JUDGMENT OR DECREE, NOT SUBSEQUENTLY
REVERSED, SUSPENDED OR VACATED, OF ANY COURT OF COMPETENT JURI SDI CTl ON
OF ANY STATE OR FEDERAL AUTHORI TY, CONCERNI NG A VI OLATI ON OF ANY LAW OR
REGULATI ON RELATING TO HEALTH OR OTHER HEALTH CARE FACI LI TY LI CENSI NG
PROVI SI ONS, QUALI TY OF CARE PROVI SI ONS, OR RELATI NG TO ANY RElI MBURSEMENT
PROGRAM FOR HEALTH CARE COSTS OR CHARGES, AND NO SUCH ACTI ON IS CURRENT-
LY PENDI NG

N THE EVENT ANOTHER CORPORATION (A PARENT CORPORATION) OMS TEN
PERCENT OR MORE OF THE APPLICANT'S STOCK, AN OFFI CER OF THE PARENT
CORPORATI ON  SHALL SUBM T AN AFFIDAVIT CONTAINING SUCH | NFORVATI ON
CONCERNI NG  OFFI CERS, DI RECTORS AND NATURAL PERSONS WHO ARE PRI NCI PAL
STOCKHOLDERS OF THE PARENT CORPORATI ON. IN THE EVENT THAT THE OFFICER | S
UNABLE TO CERTI FY THESE FACTS, THEN THE AFFI DAVIT SHALL SET FORTH THE
Cl RCUMSTANCES OF ANY EXCEPTION TO TH S CERTI FI CATI ON, AND THE CORPO-
RATI ON SHALL DEMONSTRATE TO THE SATI SFACTI ON OF THE PUBLI C HEALTH COUN-
ClL THE GOOD CHARACTER, COVPETENCE AND STANDI NG IN THE COVMUNI TY OF ALL
SUCH PERSONS TO WHOM SUCH EXCEPTI ONS PERTAI N.

(I'1'1) SUBM T AN AFFI DAVI T FROM AN COFFI CER OF THE APPLI CANT LI STING TO
THE BEST OF HS OR HER KNOW.EDGE PURSUANT TO DI LIGENT |NQU RY, THE
HEALTH CARE FACILITIES OWMED AND OPERATED I N THE UNI TED STATES BY THE
APPLI CANT, AND AN AFFI DAVI T FROM AN OFFI CER OF THE PARENT CORPORATI ON,
IF ANY, LISTING FACILITIES ONBNED AND OPERATED I N THE UNI TED STATES BY
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THE PARENT CORPORATI ON OR OTHER SUBSI DI ARI ES OF THE PARENT CORPORATI ON;
THE ADDRESS OF EACH SUCH FACI LI TY; AND THE DATES OF OMNERSHI P AND OPERA-
TION OF EACH SUCH FACI LITY. I N THE EVENT THAT ANY SUCH FACI LI TY HAS BEEN
SUBJECTED, WH LE OAWNED AND OPERATED BY THE APPLI CANT, | TS PARENT CORPO-
RATI ON, OR OTHER SUBSI DI ARI ES OF | TS PARENT CORPORATI ON, TO FI NANCI AL
PENALTI ES OR SUSPENSI ON OR REVOCATI ON OF | TS OPERATI NG CERTI FI CATE OR
LI CENSE, OR HAS HAD | TS ACCREDI TATI ON BY THE JO NT COWM SSI ON ON ACCRED-
| TATI ON OF HOSPI TALS REVOKED OR SUSPENDED, BECAUSE COF FAI LURE TO COWPLY
W TH PROVI SI ONS GOVERNI NG THE CONDUCT AND OPERATI ON OF THE FACI LI TY, THE
AFFI DAVI T MJST DESCRI BE THE NATURE OF THE VI OLATI ON, THE AGENCY OR BODY
ENFORCI NG THE VI OLATION (I NCLUDING ITS NAME AND ADDRESS), THE STEPS
TAKEN BY THE FACILITY TO REMEDY THE VI OLATI ON, AND AN | NDI CATI ON CF
VWHETHER THE SUSPENSI ON OR REVOCATI ON HAS BEEN TERM NATED, OR ACCREDI -
TATION HAS SINCE BEEN RESTORED. THE CORPORATI ON AND ANY PARENT CORPO-
RATI ONS SHALL DEMONSTRATE TO THE SATI SFACTI ON OF THE PUBLI C HEALTH COUN-
ClL THAT DESPITE ANY SUCH FI NANCI AL PENALTI ES, SUSPENSI ON OR
REVOCATI ONS, THAT A SUBSTANTI ALLY CONSI STENT H GH LEVEL OF CARE | S BEI NG
OR WAS BEI NG RENDERED AT EACH HOSPI TAL OR HEALTH CARE FACI LI TY.

THE AFFIDAVIT MJST DEMONSTRATE TO THE SATI SFACTI ON OF THE PUBLI C
HEALTH COUNCI L, AFTER NMEMBERS OF HEALTH SYSTEMS AGENCI ES HAVI NG
GEOGRAPHI CAL JURISDICTION OF THE AREA WHERE THE | NSTITUTION IS TO BE
LOCATED HAVE BEEN AFFORDED AN ADEQUATE OPPORTUNI TY TO BE HEARD, THAT THE
APPLI CANT, | TS PARENT CORPORATI ON, AND OTHER SUBSI DI ARIES OF I TS PARENT
CORPORATI ON, ARE NOT ENGAGED | N OPERATI NG HEALTH CARE FACI LI TI ES WHERE
THE CARE RENDERED | S LESS THAN A SUBSTANTI ALLY H GH LEVEL OF CARE.

ANY TRANSFER, ASSI GNVENT OR OTHER DI SPCOSI TI ON OF TEN PERCENT OR MORE
OF THE STOCK OR VOTI NG Rl GHTS THEREUNDER OF A CORPORATION WHICH | S THE
OPERATOR OF A RESI DENTI AL HEALTH CARE FACILITY OR OF I TS PARENT CORPO
RATI ON, OR ANY TRANSFER, ASSI GNVMENT OR OTHER DI SPCSI TI ON OF THE STOCK OR
VOTI NG RI GHTS THEREUNDER OF SUCH A CORPORATI ON OR OF | TS PARENT CORPO
RATI ON WH CH RESULTS IN THE OMERSH P OR CONTROL OF MORE THAN TEN
PERCENT OF THE STOCK OR VOTI NG RI GHTS THEREUNDER OF SUCH CORPORATI ON OR
| TS PARENT CORPORATI ON BY ANY PERSON OR CORPORATI ON SHALL BE SUBJECT TO
APPROVAL BY THE PUBLI C HEALTH COUNCI L | N ACCORDANCE W TH THE PROVI SI ONS
OF THIS SECTION. I N THE ABSENCE OF SUCH APPROVAL, THE APPLI CATI ON SHALL
BE SUBJECT TO REVOCATI ON OR SUSPENSI ON.

S 5. Subdivision 9 of section 2801-a of the public health lawis
REPEALED and a new subdivision 9 is added to read as foll ows:

9. (A) ONLY A NATURAL PERSON, PARTNERSH P OR LI M TED LI ABI LI TY COVPANY
MAY HEREAFTER UNDERTAKE TO ENGAGE IN THE BUSINESS OF OPERATING OR
CONDUCTI NG A HOSPI TAL, AS DEFINED IN TH S ARTI CLE, EXCEPT A RESI DENTI AL
HEALTH CARE FACI LI TY, FOR PROFI T, EXCEPT THAT: (1) A PERSQN, PARTNERSH P
OR CORPORATI ON VH CH OAWNED AND WAS OPERATI NG A HOSPI TAL ON APRI L FOURTH,
NI NETEEN HUNDRED FI FTY-SI X, MAY CONTI NUE TO OAN AND OPERATE SUCH HOSPI -
TAL; (11) A BUSINESS CORPORATI ON MAY, W TH THE APPROVAL OF THE PUBLI C
HEALTH COUNCI L, AND | N ACCORDANCE WTH THE PROVI SIONS OF SUBDI VI SI ONS
TWO AND THREE OF TH' S SECTI ON, UNDERTAKE TO ENGAGE | N THE BUSI NESS CF
OPERATI NG OR CONDUCTI NG A HOSPITAL, AS DEFINED IN THI'S ARTICLE FOR
PROFI T, PROVI DED THAT SUCH CORPORATI ON SHALL NOT DI SCRI M NATE BECAUSE OF
RACE, COLOR, CREED, NATI ONAL ORI G N OR SPONSOR I N ADM SSI ON OR RETENTI ON
OF PATI ENTS.

(B) A NATURAL PERSQN, BUSI NESS CORPORATI ON OR A PARTNERSHI P MAY HERE-
AFTER UNDERTAKE TO ENGAGE | N THE BUSI NESS OF OPERATI NG OR CONDUCTI NG A
RESI DENTI AL HEALTH CARE FACILITY, AS DEFINED IN TH S ARTICLE, FOR
PROFI T, EXCEPT THAT: (1) A PERSON, PARTNERSHI P OR CORPCRATION WH CH
OMED AND WAS OPERATING A RESIDENTI AL HEALTH CARE FACI LI TY ON APRI L
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FOURTH, NI NETEEN HUNDRED FI FTY-SI X, MAY CONTI NUE TO OAN AND OPERATE SUCH
RESI DENTI AL HEALTH CARE FACI LITY; (I1) A BUSI NESS CORPORATI ON MAY, W TH
THE APPROVAL OF THE PUBLI C HEALTH COUNCI L, AND I N ACCORDANCE W TH THE
PROVI SIONS OF SUBDI VI SI ONS TWO AND THREE OF THI S SECTI ON, UNDERTAKE TO
ENGAGE | N THE BUSI NESS OF OPERATI NG OR CONDUCTI NG A RESI DENTI AL  HEALTH
CARE FACILITY, AS DEFINED IN TH S ARTI CLE FOR PROFI T, PROVI DED THAT SUCH
CORPORATION  SHALL NOT DI SCRIM NATE BECAUSE OF RACE, CO.OR, CREED,
NATI ONAL ORI G N OR SPONSOR | N ADM SSI ON OR RETENTI ON OF PATIENTS; (I111)
A BUSI NESS CORPCORATI ON OANI NG AND OPERATI NG A NURSI NG HOVE ON MAY TWEN-
TY- SECOND, NI NETEEN HUNDRED NI NETY-NI NE, | N ACCORDANCE W TH APPLI CABLE
PROVI SIONS OF LAW NAY CONTI NUE TO OAN AND OPERATE SUCH NURSI NG HOVE;
(1V) A PERSON WVHO, OR A PARTNERSHI P WHICH, |S OPERATING A PRI VATE
PROPRI ETARY NURSI NG HOVE | N ACCORDANCE W TH APPLI CABLE PROVI SI ONS OF LAW
MAY, WTH THE APPROVAL OF THE PUBLI C HEALTH COUNCI L, AND I N ACCORDANCE
W TH THE PROVI SI ONS OF SUBDI VI SI ON THREE OF THI S SECTI ON AND ANY RULES
AND REGULATI ONS THEREUNDER FORM A BUSI NESS CORPORATI ON TO ENGAGE | N THE
BUSI NESS OF OPERATI NG OR CONDUCTI NG SUCH NURSI NG HOVE, PROVI DED, HOWEV-
ER, THAT SUCH CORPORATI ON SHALL NOT DI SCRI M NATE BECAUSE OF RACE, COLOR,
CREED, NATI ONAL ORI G N OR SPONSOR I N ADM SSI ON OR RETENTI ON OF PATI ENTS;
(V) A BUSI NESS CORPCRATI ON OPERATI NG A NURSI NG HOVE, WH CH CORPCRATI ON
WAS FORMED W TH THE APPROVAL OF THE STATE BOARD OF SOCI AL WELFARE, MAY
CONTI NUE TO OAN AND OPERATE SUCH NURSI NG HOME.

S 6. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



