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STATE OF NEW YORK

7661
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 20, 2009

Introduced by M of A ESPAILLAT, PERALTA -- (at request of the Wrkers
Conpensati on Board) -- read once and referred to the Commttee on
Labor

AN ACT to amend the executive |law and the workers' conpensation law, in
relation to the independent livery driver benefit fund; to anmend chap-
ter 392 of the | aws of 2008, anending the executive law, the workers'
conpensation |law, and the insurance law, relating to the livery driver
benefit fund, in relation to authorizing the chair of the workers'
conpensati on board to review and approve certain affirmations; and to
amend the insurance law, in relation to workers conpensation and
enpl oyers' liability insurance

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 6 of section 160-aaa of the executive law, as
added by chapter 392 of the laws of 2008, is amended to read as foll ows:

6. "Livery" neans a for-hire vehicle licensed by a local taxi and
| i rousine conmm ssion, <carrying no nore than [five] N NE passengers or
such other limted nunber as set by a local taxi and |inbusine conm s-
sion, which charges for service on the basis of flat rate, tine, mleage
or zones, and which is dispatched by a livery dispatch facility, but
shall not include a vehicle owed or driven by a black car operator, as
defined in article six-F of this chapter.

S 2. Paragraphs (a) and (c) of subdivision 6 of section 160-bbb of the
executive law, as added by chapter 392 of the |laws of 2008, is anmended
to read as foll ows:

(a) All of the directors shall have equal voting rights and [five or
nore directors] A MAJORITY OF APPO NTED DI RECTORS shall constitute a
guorum The affirmative vote of four directors shall be necessary for
the transaction of any business or the exercise of any power or function
of the fund.

(c) The board of directors may:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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i) delegate to one or nore of its directors, officers, agents or
oyees such powers and duties as it rmay deem proper;

(ii) establish the procedure by which the fund shall determ ne howto
ovi de the benefits due pursuant to this article;

(iii) establish accounting and record-keeping procedures for al
n

r

(

5 -
O

al transactions of the fund, its agents and the board of direc-

v) establish a procedure for determ ning and collecting the appro-
te amount of assessnents under and as consistent with this article;
) set forth the procedures by which the fund may exercise the audit
rights granted to it under this article;

(vi) establish procedures to ensure pronpt and accurate notification
to the fund by independent livery bases of all deaths of independent
livery drivers, and all injuries to livery drivers that resulted from a
crime for which there is a police report, and provide for ful
rei mbursenent of the fund by any nenber whose failure to provide such
notification results in the inposition of a penalty on the fund by the
wor kers' conpensati on board;

(vii) recommend changes in the |aw or regul ations governing workers'
conpensati on benefits with |ivery drivers; and

(viii) engage in such additional actions as the board of directors my
deem necessary or proper for the execution of the powers and duties of
the fund.]

(1) RECOMMEND TO THE CHAI R OF THE WORKERS' COWVPENSATI ON BOARD CHANGES
N THE LAW OR REGULATI ONS GOVERNI NG WORKERS' COMPENSATI ON | SSUES AFFECT-

I
I NG LI VERY DRI VERS,;
I

(I'') REVIEW AND ADVISE THE CHAIR OF THE WORKERS COWVPENSATI ON BOARD
W TH RESPECT TO PENDI NG WORKERS  COVPENSATI ON LEGQ SLATI ON  AFFECTI NG
LI VERY DRI VERS;

(I'11) ADVISE AND CONSULT WTH THE CHAI R OF THE WORKERS' COWVPENSATI ON
BOARD W TH RESPECT TO THE PROPER SUM OF MONEY NECESSARY TO FUND THE
LI VERY ACCOUNT AUTHORI ZED BY SECTI ON ONE HUNDRED Sl XTY-CCC OF THI S ARTI -
CLE; AND

(1V) ADVISE AND CONSULT WTH THE CHAI R OF THE WORKERS' COWVPENSATI ON
BOARD W TH RESPECT TO LI VERY DRI VER | NJURI ES THAT SHOULD BE SUBJECT TO
WORKERS' COWPENSATI ON BENEFI TS.

S 3. Sections 160-ccc and 160-ddd of the executive |aw, as added by
chapter 392 of the |laws of 2008, are anended to read as foll ows:

S 160-ccc. Contributions to the fund. Each independent |ivery base
shall be assessed an annual paynment to the fund, to be [set by the board
of directors] ASSESSED BY MARCH FI FTEENTH OF EACH CALENDAR YEAR | N SUCH
MANNER AS | S PRESCRI BED BY THE CHAI R OF THE WORKERS' COWMPENSATI ON BOARD
AND PAID no later than [January first] APRI L FI FTEENTH of each cal endar
year, or such other [date] DATES as the CHAIR O THE WORKERS COVWPEN-
SATI ON BOARD MAY SET UPON CONSULTATI ON W TH THE board of directors [may
set] consistent with, and as necessary to effectuate, this article. The
total amount of the paynment shall be determ ned by the [fund] CHAI R UPON
CONSULTATION WTH THE BOARD OF DI RECTORS as sufficient to [provide it
with total assets equal to one hundred fifty percent of the cost of an
i nsurance policy issued] MEET I TS OBLI GATI ONS under section one hundred
sixty-ddd of this article, and to provide for any adm ni strative expense
of the fund AND OF THE BOARD FOR THE ADM NI STRATION OF TH'S ARTICLE
Each independent I|ivery base's own share of such paynments shall be
deternmined by a forrmula set by the [board of directors] CHAIR to be
based on the nunber of liveries affiliated with each livery base at the
time the paynents are cal cul ated, or such other neasure set by the chair
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of the workers' conpensation board. [Each independent |ivery base shal
nmake the paynents assessed against it annually within thirty days of
assessnment.] If it is deternmined by the board of directors that there
may be an insufficient amount of noney in the fund to [purchase the
requi site coverage] MEET |ITS OBLIGATIONS UNDER SECTION ONE HUNDRED
SIXTY-DDD OF TH'S ARTICLE or to pay admi nistrative expenses in a given
year, the board of directors may require each i ndependent livery base to
make an additional paynent to the fund based on the anopunt of its affil-
iated drivers on an annualized basis or such other criteria as shall be
established by the chair of the workers' conpensation board, except that
no such paynents shall be assessed, such that the fund will have funds
greater than necessary to provide conpensation wunder the workers'
conpensation law, to the extent set forth in section one hundred sixty-
ddd of this article for eighteen nonths.

S 160-ddd. Use of the fund. 1. Moneys deposited into the fund shall be
used to provide benefits wunder the workers' conpensation law, by
purchase of a policy fromthe state insurance fund, or froma carrier
licensed to wite workers' conpensation insurance to the extent permt-
ted by section three thousand four hundred fifty-one of the insurance
law, for livery drivers dispatched by independent livery bases, to
provi de benefits wunder the workers' conpensation |law] for deaths of
livery drivers arising out of and in the course of providing covered
services, and all injuries arising out of and in the course of providing
covered services either: [(1)] (A resulting froma crime agalnst such
livery driver as evidenced by a police report or [(2)] (B) for the
following conditions: [(a)] (lI) the anputation or loss of an arm |egqg,
hand, foot, multiple fingers, index finger, nultiple toes, ear, or nose,
[(b)] (Il) paraplegia or quadriplegia, or [(c)] (Ill) total and perm-
nent blindness or deafness. The provisions of the workers' conpensation
| aw shal | govern any application for and the receipt of such benefits
EXCEPT THAT NO PAYMENT OF ASSESSMENTS SHALL BE REQUI RED UNDER SECTI ON
FI FTEEN, TWENTY-FI VE-A, FI FTY OR ONE HUNDRED FI FTY-ONE OF THE WORKERS
COVPENSATI ON LAW SUCH BENEFI TS SHALL BE PROVI DED BY PURCHASE OF A PCLI -
CY FROM THE STATE | NSURANCE FUND, OR FROM A CARRI ER LI CENSED TO WRI TE
WORKERS' COWPENSATI ON | NSURANCE TO THE EXTENT PERM TTED BY SECTI ON THREE
THOUSAND FOUR HUNDRED FI FTY- ONE OF THE | NSURANCE LAW AS ADDED BY CHAP-
TER THREE HUNDRED NI NETY-TWO OF THE LAWS OF TWDO THOUSAND EI GHT, OR I F
AUTHORI ZED BY THE CHAI R OF THE WORKERS' COWVPENSATI ON BOARD UPON CONSUL-
TATION WTH THE LI VERY FUND BOARD OF DI RECTORS, BY DEPCSI TS BY MEMBERS
OF THE FUND | NTO AN ACCOUNT MAI NTAI NED BY THE CHAIR, IN A SUM DETERM NED
I N ACCORDANCE W TH SUBDI VI SION TWO OF THI' S SECTI ON

2. UPON NOTI CE TO THE BOARD OF DI RECTORS OF THE | NDEPENDENT LI VERY
DRI VER BENEFIT FUND, THE CHAI R MAY ESTABLI SH AN ACCOUNT I N THE CUSTODY
OF THE COW SSI ONER OF TAXATI ON AND FI NANCE, TO BE KNOWN AS THE | NDE-
PENDENT LI VERY ACCOUNT FOR THE PAYMENT OF THE CLAI M5 OF | NDEPENDENT
LI VERY DRI VERS | N ACCORDANCE WTH THI S ARTICLE. I F SO AUTHORI ZED, EACH
YEAR ON OR BEFORE JANUARY FIRST THE CHAI R SHALL DETERM NE A SUM THAT
W LL BE SUFFI CI ENT TO FUND THE RESERVES OF ESTIMATED CLAIMS AND THE
WORKERS'  COMPENSATI ON BQARD S COSTS ASSCClI ATED W TH THE ADM NI STRATI ON
OF THE | NDEPENDENT LI VERY DRI VER BENEFI T FUND FOR THE YEAR BEG NNI NG ON
THE FOLLOW NG APRI L FIRST, WHI CH SUM SHALL I N NO EVENT BE LESS THAN THE
AMOUNT WHI CH W LL RAI SE THE NET CASH ASSETS OF THE FUND TO THE LEVEL OF
THE AMOUNT SPENT FROM THE ACCOUNT | N THE PRI OR CALENDAR YEAR. THE CHAIR
SHALL ASSESS SUCH COSTS AGAI NST THE MEMBERS OF THE FUND ANNUALLY IN
ACCORDANCE W TH SECTI ON ONE HUNDRED SI XTY- CCC, TO MEET THEI R OBLI GATI ONS
UNDER THI'S SECTION IN LIEU OF PURCHASI NG A POLI CY THEREUNDER. LI VERY
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BASES JO NI NG THE FUND DURI NG THE COURSE OF A YEAR SHALL BE ASSESSED A
PRO RATED AMOUNT AND ASSESSED ANNUALLY THEREAFTER. THE CHAI R OF THE
WORKERS' COWVPENSATI ON BOARD MAY REQUI RE THE MEMBERS TO MAKE ADDI TI ONAL
DEPCSI TS INTO THE ACCOUNT AT SUCH OTHER TI MES AS MAY BE NECESSARY TO
COVER ADDI TI ONAL COSTS I N EXCESS OF | TS ESTI MATE, WHICH THE FUND SHALL
ASSESS AGAI NST | TS MEMBERS | N ACCORDANCE W TH THI S ARTI CLE. ANY DEPOCSI TS
I N THE | NDEPENDENT LI VERY ACCOUNT SHALL BE SEGREGATED FROM OTHER FUNDS,
SHALL BE USED SOLELY FOR THE PURPCSES SET FORTH IN THI'S ARTICLE. ALL
PAYMENTS MADE FROM THE FUND FOR THE BENEFI TS PROVI DED FOR | NDEPENDENT
LI VERY DRI VERS UNDER THI S ARTI CLE SHALL BE FI RST MADE FROM THE MONEYS I N
THE | NDEPENDENT LI VERY ACCOUNT.

3. I|F THE CHAIR DOES NOT RECEIVE THE PAYMENTS REQUI RED UNDER THI' S
SECTION TO MEET THE OBLI GATI ONS THAT MJST BE PAI D FROM THE | NDEPENDENT
LI VERY ACCOUNT, THE CHAI R MAY DI RECT A TRANSFER TO THE ACCOUNT OQUT OF
MONEYS COLLECTED PURSUANT TO SUBDIVISION TWO OF SECTI ON ONE HUNDRED
FI FTY- ONE OF THE WORKERS' COVPENSATI ON LAW UP TO AN AMOUNT WHICH W.LL
RAI SE THE NET CASH ASSETS OF THE FUND TO THE LEVEL OF El THER THE AMOUNT
SPENT BY THE FUND IN THE PRIOR YEAR, OR THE AMOUNT ESTIMATED TO BE
EXPENDED BY THE FUND |IN THAT YEAR, WH CHEVER | S GREATER. ANY SUM SO
TRANSFERRED SHALL BE ASSESSED AGAI NST AND PAID BY THE MEMBERS OF THE
| NDEPENDENT LI VERY DRI VER BENEFI T FUND.

4. |F THE CHAIR DETERM NES VI A AN ACTUARI AL ANALYSI S THAT THERE | S
SUFFI CI ENT MONEY | N THE FUND TO FUND RESERVES FOR ALL CLAIMS FOR THE
FOLLOW NG YEAR W THOUT COLLECTI NG ADDI TI ONAL ASSESSMENTS, THE CHAI R MAY,
IN I TS DI SCRETI ON UPON CONSULTATI ON W TH THE LI VERY FUND BOARD:

(A) MAI NTAIN SUCH MONEY | N THE FUND W THOUT TAKI NG OTHER ACTI ON;

(B) WAIVE ALL OR PART OF THE ASSESSMENTS FOR THE FOLLOW NG YEAR;

(C©) USE SUCH MONEY TO FUND PROGRAMS THAT W LL | NCREASE THE SAFETY OF,
LIMT INJURY TO, OR FACI LI TATE THE RETURN TO WORK OF, LI VERY DRI VERS; OR

(D) BY REGULATI ON, I N CONSULTATION WTH THE LIVERY FUND BOARD OF
DI RECTORS, ADD TO THE LI ST OF LIVERY DRI VER | NJURI ES THAT ARE ELI d BLE
FOR WORKERS' COVPENSATI ON BENEFI TS UNDER THI S ARTI CLE, ONLY |IF THE CHAI R
PROVI DES AN ACTUARI AL ANALYSI S TO THE LI VERY FUND BOARD OF DI RECTORS
SHON NG THAT THERE |S A REASONABLE BASI S TO BELI EVE THAT (I) THERE IS
SUFFI CI ENT MONEY | N THE FUND TO PAY BENEFI TS ARI SING OQUT OF SUCH | NJU
RIES FOR A PERIOD OF TWELVE MONTHS W THOUT RAI SI NG ASSESSMENTS FOR THE
FUND; AND (I11) THE FUND MAY PAY BENEFI TS ARI SI NG OQUT OF SUCH I NJURIES I N
FUTURE YEARS W THOUT RAI SI NG ASSESSMENTS FOR THE FUND.

5. UPON DI SSOLUTI ON OF THE FUND, FOR ANY REASON, THE ASSETS OF THE
FUND WLL REVERT TO THE STATE OF NEW YORK.

S 4. Section 160-fff of the executive |law, as added by chapter 392 of
the laws of 2008, is anended to read as foll ows:

S 160-fff. Menbership in the fund. 1. The nenbership of the fund shall
be conprised of all independent livery bases. If the CHAIR OF THE work-
ers' conpensation board or THE |local taxi and |inobusine conmm ssion
revokes a livery base's authorization to act as an independent |ivery
base, it shall cease to be a nenber of the fund within thirty days. Such
revocation shall not entitle the Iivery base to the return of any noneys
deposited into the fund. |IF A LIVERY BASE'S MEMBERSH P IN THE FUND | S
REVOKED, | T SHALL BE ENTI TLED TO THE NOTI FI CATI ON PROVI DED FOR | N SUBDI -
VI SI ON FI VE OF SECTI ON FI FTY- FOUR OF THE WORKERS' COWVPENSATI ON LAW  THE
LOCAL TAXI AND LI MOUSI NE COW SSI ON W TH JURI SDI CTI ON OVER SUCH LI VERY
BASE SHALL ALSO RECElI VE SUCH NOTI CE.

2. [Each] ON AND AFTER APRI L FI FTEENTH, TWD THOUSAND TEN, EACH |ivery
base shall be required, as a condition of obtaining or retaining any
license it receives to operate as a livery base froma local taxi and
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i rousine conm ssion either: (a) to be a nmenber of the fund, to submt
to the local taxi and |inousine comm ssion proof of such nenbership and
to maintain such records as the CHAIR OF THE workers' conpensation
board, state departnment of notor vehicles or |ocal taxi and |inousine
commi ssion may direct in order to carry out the livery base's responsi-
bilities under this article, and as necessary to determ ne the appropri-
ate cost of conpensation the fund nust provide under the workers'

conpensation law, or (b) to present proof to the local taxi and |I|inou-
sine conmmssion that it has secured conpensation under the workers'
conpensation law, to the extent required of enployers, for all livery

drivers it dispatches.

3. Each local taxi and |inmousine conm ssion shall supply the fund and
the CHAIR OF THE wor kers' conpensation board, at any such tine as the
fund or THE CHAIR OF THE wor kers' conpensati on board requests, a list of
all liveries affiliated wth each livery base |icensed by the comm s-
si on.

4. The fund shall, within seventy-five days of the appointnent of the
fund's board of directors, provide to its nmenbers a copy of the proposed
plan of operation filed with the CHAIR OF THE workers' conpensation
board and all |ocal taxi and |inousine comm ssions and shall inform its
menbers of their rights and duties pursuant to this article, IN PLAN
LANGUAGE, IN ENGLISH AND ANY LANGUAGE THAT IS THE PRI MARY SPOKEN
LANGUAGE OF AT LEAST HALF OF I TS MEMBERS

S 5. Section 160-ggg of the executive |law, as added by chapter 392 of
the laws of 2008, is anended to read as foll ows:

S 160-ggg. Plan of operation. 1. Wthin seventy-five days of the
appointnent of the fund's board of directors, the fund shall file with
the CHAIR OF THE wor kers' conpensati on board and |l ocal taxi and |inou-
sine conmmssions its plan of operation, which shall be designed to
assure the fair, reasonable and equitable admnistration of the fund.
The plan of operation and any subsequent amendnments thereto shall becone
effective wupon being filed with the workers' conpensation board and al
taxi and |inmousi ne comm ssi ons.

2. The plan of operation shall constitute the by-laws of the fund and
shall, in addition to the requirenments enunerated el sewhere in this
article:

(a) establish procedures for collecting and nmanagi ng the assets of the
f und;

(b) establish regular places and tines for neetings of the fund's
board of directors;

(c) establish accounting and record-keepi ng procedures for all finan-
cial transactions of the fund, its agents and the board of directors;

(d) establish a procedure for determ ning and collecting the appropri-
ate anount of assessnents under this article; [and]

(e) contain such additional provisions as the board of directors of
the fund my deem necessary or proper for the execution of the powers
and duties of the fund; AND

(F) ESTABLISH A VWEBSI TE TO | NFORM | TS MEMBERS ON THE PLAN OF OPERATI ON
AND ANY OTHER | NFORVATI ON THAT WLL HELP THE FUND S MEMBERS COVPLY W TH
TH' S ARTI CLE

S 6. Subdivisions 2, 4, 5, 6, 7, 8, 10, 11 and 12 of section 160-hhh
of the executive |law, as added by chapter 392 of the |aws of 2008, are
amended to read as foll ows:

2. The CHAIR OF THE workers' conpensation board [or |ocal taxi and
| i rousi ne comm ssion] nmay, upon its own notion or the application of a
| ocal taxi and |inousine conmm ssion or the independent livery fund, and
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upon notice to the independent |ivery base, conduct a hearing as to the
validity of any affirmation filed under section eighteen-c of the work-
ers' conpensation law, or to determ ne whether there has been any other
violation of this article. Should the CHAIR OF THE workers' conpensati on
board [or local taxi and Ilinmousine comr ssion] determne that the
certification contains any naterially false statenents, the CHAIR OF THE
wor kers' conpensation board nay:

(a) revoke the livery base's authorization as an independent |ivery
base for a period of up to five years; AND OR

(b) inpose a civil penalty of up to ten thousand dollars[; and/or

(c) refer the independent |ivery base to the | ocal taxi and |inousine
comm ssion for such additional sanction as it may inpose under its rules
and regul ations].

4. 1f an independent |ivery base fails to submt to the independent
livery driver benefit fund any required charge, the CHAIR OF THE work-
ers' conpensation board [or local taxi and |inobusine conm ssion] nay
order that it pay [into the fund], upon application of the fund and
following notice to the independent livery base (a) the anmount overdue
plus interest on such anount |INTO THE FUND, and/or (b) a penalty of up
to five hundred dollars for each thirty days after notice is given that
the paynment is overdue. The CHAIR OF THE workers' conpensation board [or
| ocal taxi and |inousine conm ssion] nmay suspend or revoke such |ivery
base's aut horization to act as an independent livery base for failure to
make such paynent. The rate of interest applicable to this subdivision
shall be twelve percent per annum [Any nonetary penalty inposed pursu-
ant to this subdivision shall be retained by the workers' conpensation
board and be used to defray the costs of administering this article.]

5. If the CHAIR OF THE workers' conpensation board [or |ocal taxi and

| i rousi ne comm ssion] determ nes that any independent |I|ivery base has
nmade any material msrepresentations, or tenporarily altered the affil-
iation of any livery, livery driver or livery registrant, for the
purpose of reducing its paynents into the fund, the CHAIR OF THE wor k-
ers' conpensation board [or local taxi and |inobusine conm ssion] nay
suspend the Ilivery base's nenbership in the fund for a period of up to

two years, and nmay inpose a penalty of up to five thousand doll ars.

6. If the CHAIR OF THE workers' conpensation board [or |ocal taxi and
| i rousi ne conmm ssion] deternmines that any independent |ivery base has
coerced any livery driver into making false statenents or refraining
fromreporting any violations of this article, the CHAIR OF THE workers'
conpensation board [or |ocal taxi and |inousine conm ssion] may suspend
the livery base's nmenbership in the fund for a period of wup to two
years, and may inpose a penalty of up to five thousand doll ars.

7. Except as otherwi se provided in this section, a livery base that is
found to have violated a provision of this article or a rule promul gated
by the CHAIR OF THE workers' conpensation board [or |ocal taxi and

| i rousi ne comm ssion] pursuant to this article shall be liable for a
fine in an anmobunt not to exceed five thousand dollars per violation.
8. If the fund has reason to believe a violation of this article by a

fund menber may have occurred, the fund shall notify the CHAIR OF THE
wor kers' conpensation board. Upon receipt of such a referral, the CHAIR
OF THE wor kers' conpensation board shall hold a hearing to deternmi ne the
validity of the charge[, or refer the nmatter to the Ilocal taxi and
I i rousi ne comm ssion for such determ nation].

10. Failure of the independent |ivery base, or of its responsible
persons, to pay any charges or penalties awarded pursuant to this
section within [twenty] TH RTY days of issuance of a valid order so to
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do, or in the event an appeal has been taken fromthe determ nation of
the CHAIR OF THE workers' conpensation board, to deposit with the CHAIR
OF THE wor kers' conpensation board within [twenty] THI RTY days of the
i ssuance of the determ nation fromwhich the appeal is taken the total
anmount of the award as security for its paynent, shall entitle the CHAIR
OF THE wor kers' conpensation board [or local taxi and |inousine conmm s-
sion] to file with the clerk of Al bany county [or the county where the
| ocal taxi and |inousine commission is |located] a certified copy of the
determination of the CHAIR OF THE workers' conpensation board [or the
| ocal taxi and |inousine conmm ssion], and thereupon judgnent shall be
entered in the suprene court by the clerk of the county where the deter-
mnation is filed imedi ately upon such filing. Such judgnment shall be
entered in the same nmanner, have the sanme effect and be subject to the
same proceedi ngs as though rendered in a suit duly heard and determ ned
by the supreme court, except that no appeal nay be taken therefrom

11. Wthin [twenty] TH RTY days after issuance by the CHAIR OF THE
wor kers' conpensation board of a determi nation adverse to a |ivery base
pursuant to this section, an appeal may be taken therefromto the appel -
| ate division of the suprenme court, third departnment, by the aggrieved
party. THE ATTORNEY GENERAL SHALL REPRESENT THE WORKERS' COVPENSATI ON
BOARD | N ANY SUCH APPEAL.

12. If the nenbership of an i ndependent |ivery base in the independent
livery fund is suspended for failure to pay assessments under this arti-
cle, the livery base may nake application for reinstatenent only upon
paynment of such assessnents and such penalties and interest as the
[local taxi and |inousine commi ssion or] CHAIR OF THE workers' conpen-
sation board has inposed, or upon the agreenment by the base and fund to
a schedul e for such paynent.

S 7. Section 160-hhh of the executive |law is anmended by adding a new
subdivision 14 to read as foll ows:

14. ANY MONETARY PENALTY | MPOSED PURSUANT TO THI S SECTI ON SHALL BE
RETAI NED BY THE WORKERS' COMPENSATI ON BOARD AND BE USED TO DEFRAY THE
COSTS OF ADM NI STERI NG THI S ARTI CLE

S 8. Subdivision 3 of section 18-c of the workers' conpensation |aw,
as added by chapter 392 of the laws of 2008, is anmended to read as
fol | ows:

3. The [board] CHAIR may revoke any |ivery base's status as an inde-
pendent livery base if it determnes that the base is in violation of
any of the criteria set forth in subdivision one of this section, or nay
suspend the |livery base's status as an independent |ivery base pending
the base's conpliance with any such criteria.

S 9. Subdivision 2 of section 18-c of the workers' conpensation |aw,
as added by chapter 392 of +the laws of 2008, is anmended to read as
fol | ows:

2. The [board] CHAIR shall designate a livery base as an independent
livery base[, only if the base neets each of the following criteria] AS
FOLLOWE:

(a) The base submts an affirmation sworn under penalty of perjury by
an officer or director and such other individuals as the chair nay
direct, on such formas is provided by the [board] CHAIR, which attests
to the truth of such criteria as are set by the chair by regulation IN
CONSULTATI ON W TH THE LI VERY FUND BOARD OF DI RECTORS, or in the absence
of such regulation attests to the truth of the foll ow ng EXCEPT WHERE
OTHERW SE PROVI DED BY THE RULES OF A LOCAL TAXI AND LI MOUSI NE COVM SSI ON
OR LOCAL LAW (i) the base is not, directly or indirectly, including
through any director or officer, the owner or registrant of any livery



Co~NOoOUIT~hWNE

A. 7661 8

di spatched by the base, EXCEPT THAT A DIRECTOR OR OFFICER MAY BE THE
OMER OR REG STRANT OF A SI NGLE LI VERY VWH CH THAT | NDI VI DUAL OPERATES;

(ii) all livery drivers dispatched by the base provide and select their
own clothing; (iii) all livery drivers dispatched by the base set their
own hours and days of work; (iv) all JIivery drivers choose which

di spatches or fares to accept, and no livery driver suffers any conse-
guence by the livery base for failing to respond to its dispatch; (V)
livery drivers dispatched by the base nay enter into a contractua

relationship with one or nore other bases; (vi) no livery driver
di spatched by the base receives an internal revenue service formW?2
fromsuch base, or is subject to the withholding of any federal incone

taxes by the base; (vii) the base does not pay for the fuel or nainte-
nance of any liveries; (viii) the base does not inpose any fines and
penalties on any livery drivers, except that it may decline to provide
further dispatches for m sconduct during any dispatch; and (ix) no
livery driver is subject to being fired or discharged by the |ivery
base. The base shall agree to provide the [board] CHAIR wth inmediate
notice of any inaccuracies in the affirmation, including any failure to
adhere to any of the matters set forth on its affirnmation.

(b) The [board] CHAIR shall alter the criteria set forth in paragraph
(a) of this subdivision to conform to any statutory definition for
enpl oyer or independent contractor applicable to |ivery drivers.

(c) The livery shall provide the [board] CHAIR and local taxi and
i mousine commssion, and all livery registrants or drivers whose
liveries nmay be dispatched by the livery base, with a copy of a witten
policy in plain |language, in the primary | anguage spoken by each regis-
trant or driver, setting forth all matters to which it has attested on
the affirmation provided for in paragraph (a) of this subdivision. The
failure to distribute such a policy shall not have any | egal consequence
except in accordance with section one hundred sixty-hhh of the executive
| aw.

(d) The base shall pay into the independent |ivery fund such paynents
as are directed by the independent livery driver benefit fund pursuant
to article six-G of the executive |aw

(e) The base may not owe any paynents into the fund established under
section twenty-six-a of this article, or otherwi se owe any noneys under
this chapter, unless it has an agreenent with the [board] CHAIR to repay
the noney owed, or to relieve it of the obligation to nmake any such
paynents.

(f) The base shall naintain such records as are provided for by regu-
| ation of the chair, UPON CONSULTATION WTH THE LIVERY FUND BOARD OF
DI RECTORS

(g) The base shall permt the [local taxi and |inbusine comi ssion]
CHAIR, the independent |ivery fund, THE BOARD and any carrier providing
conpensati on COVERAGE under this title for the independent livery fund
to audit its books and records during regular business hours solely as
necessary to determ ne conpliance with this section, or to deterni ne the
amount owed to the fund.

(h) No responsible persons of the Iivery base may have been a respon-
si bl e person of a base whose status as an i ndependent livery base was
revoked within the previous five years, or which has no agreenment on
noneys owed in as required by paragraph (e) of this subdivision, unless
such criteria are waived in the discretion of the board.

S 10. Subdivision 3 of section 2 of the workers' conpensation |aw, as
anended by chapter 392 of the laws of 2008, is anended to read as
fol | ows:
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3. "Enployer," except when otherw se expressly stated, means a person,

partnership, association, corporation, and the | egal representatives of
a deceased enployer, or the receiver or trustee of a person, partner-
ship, association or corporation, having one or nore persons in enploy-
ment, including the state, a nunicipal corporation, fire district or
ot her political subdivision of the state, and every authority or comm s-
sion heretofore or hereafter continued or created by the public authori-
ties law. For the purposes of this chapter only "enployer” shall also
nmean a person, partnership, association, corporation, and the |ega

representatives of a deceased enployer, or the receiver or trustee of a
person, partnership, association or corporation who delivers or causes
to be delivered newspapers or periodicals for delivering or selling and
delivering by a newspaper carrier under the age of eighteen years as
defined in section thirty-two hundred twenty-ei ght of the education |aw.

For the purpose of this chapter only, "enployer" shall also nean a
person, partnership, association, or corporation who | eases or otherw se
contracts with an operator or |essee for the purpose of driving, operat-
ing or leasing a taxicab as so defined in section one hundred forty-
eight-a of the vehicle and traffic |aw, except where such person is an
owner -operator of such taxicab who personally regularly operates such
vehi cl e an average of forty or nore hours per week and | eases such taxi -
cab for sone portion of the remaining tinme, and except if the taxicab is
a livery [subject to section eighteen-c of this chapter] AS DEFINED |IN
ARTICLE SIX-G OF THE EXECUTIVE LAW in which case the livery driver's
enpl oyer shall only be such enployer as is defined in [that section]

SUCH ARTICLE AND IN SECTION EIGHTEEN-C OF TH S CHAPTER For the
pur poses of this section only, such an owner-operator shall be deened to
be an enployer if he OR SHE controls, directs, supervises, or has the
power to hire or term nate such other person who | eases the vehicle.

Not wi t hst andi ng any ot her provision of this chapter and for purposes
of this chapter only, "enployer" shall mean, with respect to a jockey,
apprentice jockey or exercise person licensed under article two or four
of the racing, pari-nutuel wagering and breeding | aw perform ng services
for an owner or trainer in connection with the training or racing of a
horse at a facility of a racing association or corporation subject to
article two or four of the racing, pari-nutuel wagering and breeding | aw
and subject to the jurisdiction of the New York state racing and wager-
ing board, The New York Jockey Injury Conpensation Fund, Inc. and al
owners and trainers who are licensed or required to be licensed under
article two or four of the racing, pari-nutuel wagering and breeding | aw
at the tinme of any occurrence for which benefits are payabl e pursuant to
this chapter in respect to the injury or death of such jockey, appren-
tice jockey or exercise person.

Not wi t hst andi ng any ot her provision of this chapter, and for purposes
of this chapter only, the enployer of a black car operator, as defined
in article six-F of the executive law, shall, on and after the fund
liability date, as defined in such article, be the New York bl ack car
operators' injury conpensation fund, inc. created pursuant to such arti-
cle.

For the purpose of this chapter only, whether a |ivery base operating

in any locality where Iliveries nust register with a |local taxi and
| i rousi ne comm ssion shall be deened the "enployer” of any livery driver
engagi ng in covered services shall be determined in accordance wth

ARTI CLE SI X-G OF THE EXECUTI VE LAW AND section ei ghteen-c of this chap-
ter.
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S 11. The cl osi ng paragraph of subdivision 4 of section 2 of the work-

ers' conpensation |aw, as added by chapter 392 of the laws of 2008, is
amended to read as foll ows:
For the purpose of this chapter only, whether a |ivery driver

di spat ched by an independent |ivery base, as those terns are defined in
article six-G of the executive law, is an "enpl oyee" OF A LI VERY BASE OR
OMER- OPERATOR OF A LI VERY shall be determ ned in accordance with ARTI -
CLE SI X-G OF THE EXECUTI VE LAW AND section ei ghteen-c of this chapter.

S 12. The third undesi gnated paragraph of subdivision 4 of section 2
of the workers' conpensation |law, as anmended by chapter 392 of the | aws
of 2008, is anended to read as foll ows:

For the purpose of this chapter only, "enployee" shall also nean a
driver, operator or |essee who contracts with an owner, operator or
| essor for the purpose of operating a taxicab as so defined in section
one hundred forty-eight-a of the vehicle and traffic |aw, except where
such person | eases the taxicab froma person who personally, regularly
operates such vehicle an average of forty or nore hours per week, and
except if the taxicab is a livery [subject to section eighteen-c of this
chapter] AS DEFINED I N ARTI CLE SI X-G OF THE EXECUTI VE LAW in which case
the livery driver's enployer shall only be such enployer as is defined
in [that section] SUCH ARTICLE AND IN SECTION EICGHTEEN-C OF TH S
CHAPTER. For the purposes of this section only, such person shall be
deened to be an enployee of the owner-operator if the owner-operator
controls, directs, supervises, or has the power to hire or termnate
such person.

S 13. The third undesi gnated paragraph of subdivision 5 of section 2
of the workers' conpensation |aw, as anended by chapter 392 of the |aws
of 2008, is anended to read as foll ows:

Not wi t hst andi ng any ot her provision of this chapter, and for purposes
of this chapter only, a jockey, apprentice jockey or exercise person
licensed wunder article two or four of the racing, pari-nutuel wagering
and breeding law perfornming services for an owner or trainer in
connection wth the training or racing of a horse at a facility of a
raci ng association or corporation subject to article two or four of the
racing, pari-nutuel wagering and breeding |law and subject to the juris-

diction of the New York state racing and wagering board shall be
regarded as in the "enploynent” not solely of such owner and trainer,
but shall instead be conclusively presumed to be in the "enploynment” of

The New York Jockey | njury Conpensation Fund, Inc. and of all owners and
trainers who are licensed or required to be |licensed under article two
or four of the racing, pari-mutuel wagering and breeding law, at the
time of any occurrence for which benefits are payable pursuant to this
chapter in respect of the injury or death of such |ockey, apprentice
j ockey or exercise person. For the purpose of this chapter only, whether
a livery driver's performance of covered services, as those terns are
defined in article six-G of the executive law, constitutes "enploynent"
shall be determned in accordance with ARTICLE SI X-G OF THE EXECUTI VE
LAW AND section eighteen-c of this chapter.

S 14. The cl osi ng paragraph of section 11 of the workers' conpensation
| aw, as added by chapter 392 of the |aws of 2008, is anended to read as
fol | ows:

The Iliability wunder this chapter of the New York independent |ivery
driver benefit fund, inc. shall be limted to: (i) [securing the paynent
of workers' conpensation coverage to cover those nmtters required by
article six-G of the executive |law for independent livery drivers, as
defined in such article, whose injury arose out of and in the course of
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providing covered services for a livery base, as defined in such arti-
cle, that is a registered nmenber of such fund] MAKI NG SUCH PAYMENTS AS
ARE REQUI RED UNDER SECTI ON ONE HUNDRED SI XTY-DDD OF THE EXECUTI VE LAW
and (ii) any statutory penalty resulting fromthe failure to secure such
paynent .

S 15. Subdivision (a) of section 13 of chapter 392 of the | aws of
2008, anendi ng the executive |aw, the workers' conpensation |aw, and the
i nsurance law, relating to the livery driver benefit fund, is amended to
read as foll ows:

(a) the CHAIR OF THE workers' conpensation board may review and
approve affirmations filed wunder section two of this act at any tine
after such effective date; and

S 16. Paragraph 15 of subsection (a) of section 1113 of the insurance
law, as anended by chapter 392 of the |aws of 2008, is anended to read
as foll ows:

(15) "Workers' conpensation and enployers' liability insurance,” means
i nsurance against the legal liability, under comon law or statute or
assumed by contract, of any enployer for the death or disablenent of, or
injury to, his enployee, including volunteer firefighters' benefit

i nsurance provided pursuant to the volunteer firefighters' benefit |aw
i ncl udi ng vol unt eer anbul ance workers' benefit insurance provi ded pursu-
ant to the volunteer anbul ance workers' benefit |aw and i nsurance for
[ workers' conpensation] benefits for death and injuries [arising out of
crinmes] provided by the independent livery driver benefit fund pursuant
to article six-G of the executive |aw

S 17. This act shall take effect immediately, and shall be deenmed to
have been in full force and effect on and after January 1, 2009.



