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STATE OF NEW YORK

749
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A MDONOUGH, HAYES, SAYWARD, TOANSEND, RABBI TT,
WALKER, TEDI SCO -- Multi-Sponsored by -- M of A  ALFANO BACALLES,
BARCLAY, BARRA, M LLER QAKS, RAIA  SCOZZAFAVA -- read once and
referred to the Conm ttee on Codes

AN ACT to anend the crimnal procedure |law, the famly court act, the
penal law and the public health law, in relation to the testing of
certain crimnal defendants and juveniles for transm ssible di seases

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 390.15 of the crimnal procedure |aw, as added by
chapter 76 of the laws of 1995, subdivision 1 as anmended by chapter 264
of the Iaws of 2003, is anended to read as foll ows:

S 390. 15 Requirenent of [HIV related] testing FOR TRANSM SSI BLE DI SEASES
in certain cases.

1. DEFINITIONS. FOR THE PURPCSES OF THI S SECTI ON, THE FOLLOW NG DEFI -
NI TI ONS SHALL APPLY:

(A) " DEFENDANT", "CONVICTION' AND "SENTENCE" MEAN AND | NCLUDE, RESPEC-
TIVELY, AN "ELI G BLE YOUTH, " A "YOUTHFUL OFFENDER FI NDI NG' AND A " YOUTH
FUL OFFENDER SENTENCE" AS THOSE TERMS ARE DEFINED I N SECTION 720.10 OF
TH S CHAPTER.

(B) "VICTIM MEANS THE PERSON W TH WHOM THE DEFENDANT ENGAGED | N AN
ACT OF SEXUAL | NTERCOURSE, ORAL SEXUAL CONDUCT OR ANAL SEXUAL CONDUCT,
AS THOSE TERMS ARE DEFINED I N SECTION 130.00 OF THE PENAL LAW WHERE
SUCH CONDUCT W TH SUCH PERSON WAS THE BASIS FOR THE DEFENDANT' S
CONVI CTION OF AN OFFENSE SPECI FI ED | N PARAGRAPH (A) OF SUBDI VI SI ON TWO
OF THI' S SECTI ON.

(O "PETITIONER' MEANS A PERSON WHO ALLEGES HE OR SHE WAS EXPOSED TO
BODILY FLUD OF A DEFENDANT DURI NG OR AS A PROXI MATE RESULT OF, THE
COW SSI ON OF AN OFFENSE DESCRI BED | N PARAGRAPH (E) OF THIS SUBDI VI SI ON
OR PARAGRAPH (A) OF SUBDIVISION TWD OF THI'S SECTION. AS USED I N SUBDI -

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD01494-01-9
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VISION ONE-A OF THI S SECTI ON, "PETI TI ONER* SHALL ALSO I NCLUDE A PERSON
WHO ALLEGES IN A COWPLAI NT FI LED WTH AN APPROPRI ATE LOCAL OR STATE LAW
ENFORCEMENT AGENCY THAT HE OR SHE WAS EXPOSED TO THE BCDI LY FLU D OF AN
UNAPPREHENDED PERPETRATOR DURING OR AS A PROXI MATE RESULT OF, THE
COW SSI ON OF AN OFFENSE DESCRI BED | N PARAGRAPH (E) OF THIS SUBDI VI SI ON
OR PARAGRAPH (A) OF SUBDI VI SION TWO OF THI' S SECTI ON.

(D) "TRANSM SSI BLE DI SEASE" MEANS THE HUVAN | MMUNCDEFI CI ENCY VI RUS
(H'V) OR ANY OF I TS DERI VATI VES, SYPHI LIS, GONORRHEA, LYMPHOGRANULOVA
VENEREUM  HERPES, GENITAL WARTS, OR HEPATITIS AND ANY OF I TS DERI VA-
Tl VES.

(E) "QUALI FYI NG OFFENSE" MEANS: A VI OLENT FELONY OFFENSE AS DEFI NED I N
SECTI ON 70.02 OF THE PENAL LAW ASSAULT IN THE THI RD DEGREE AS DEFI NED
IN SECTION 120.00 OF THE PENAL LAW ASSAULT |IN THE SECOND DEGREE AS
DEFI NED I N SECTI ON 120. 05 OF THE PENAL LAW AGGRAVATED ASSAULT UPON A
PERSON LESS THAN ELEVEN YEARS OLD AS DEFI NED I N SECTION 120.12 OF THE
PENAL LAW SEXUAL ABUSE IN THE THIRD DEGREE, AS DEFINED IN SECTION
130.55 OF THE PENAL LAW SEXUAL ABUSE IN THE SECOND DEGREE, AS DEFI NED
I N SECTI ON 130. 60 OF THE PENAL LAW RAPE IN THE THI RD DEGREE AS DEFI NED
I N SECTI ON 130. 25 OF THE PENAL LAW RAPE IN THE SECOND DEGREE AS DEFI NED
IN SECTION 130.30 OF THE PENAL LAW CRIM NAL SEXUAL ACT IN THE THI RD
DEGREE AS DEFI NED | N SECTI ON 130.40 OF THE PENAL LAW CRI M NAL SEXUAL
ACT | N THE SECOND DEGREE AS DEFI NED I N SECTI ON 130.45 OF THE PENAL LAW
PERSI STENT SEXUAL ABUSE AS DEFI NED I N SECTI ON 130. 53 OF THE PENAL LAW
AGGRAVATED SEXUAL ABUSE IN THE FOURTH DEGREE AS DEFI NED | N SECTI ON
130. 65-A OF THE PENAL LAW FEMALE GEN TAL MJTILATION AS DEFINED IN
SECTION 130.85 OF THE PENAL LAW FACI LI TATI NG A SEX OFFENSE W TH A
CONTROLLED SUBSTANCE AS DEFI NED IN SECTION 130.90 OF THE PENAL LAW
HARASSMENT |IN THE SECOND DEGREE, AS DEFINED |N SUBDI VI SI ON ONE OF
SECTI ON 240.26 OF THE PENAL LAW AGGRAVATED HARASSMENT |IN THE SECOND
DEGREE, AS DEFINED I N SUBDI VI SI ON THREE OF SECTI ON 240. 30 OF THE PENAL
LAW AGGRAVATED HARASSMENT | N THE FI RST DEGREE, AS DEFINED | N SUBDI VI -
SION TWO OF SECTI ON 240. 31 OF THE PENAL LAW AGGRAVATED HARASSMENT OF AN
EMPLOYEE BY AN |NVATE AS DEFINED I N SECTI ON 240. 32 OF THE PENAL LAW
I NCEST IN THE THI RD DEGREE AS DEFI NED I N SECTI ON 255.25 OF THE PENAL
LAW INCEST IN THE SECOND DEGREE AS DEFI NED I N SECTI ON 255. 26 OF THE
PENAL LAW AND I NCEST IN THE FI RST DEGREE AS DEFI NED I N SECTI ON 255. 27
OF THE PENAL LAW

(F) "BODILY FLU D' SHALL HAVE I TS ORDI NARY MEANI NG EXCEPT THAT, WHERE
THE SPECI FI ED TRANSM SSI BLE DI SEASE FOR VWH CH TESTI NG | S SOUGHT | S HUMAN
| MMUNGCDEFI ClI ENCY VIRUS (HI'V) OR ANY OF I TS DERI VATI VES, "BODILY FLU D'
SHALL MEAN BLOOD OR SEMEN.

1-A. A VICTIMOR PETITI ONER, AS DEFI NED | N PARAGRAPHS (B) AND (C) OF
SUBDI VI SI ON ONE OF THI' S SECTI ON, OR AN ATTORNEY ACTI NG ON THEI R BEHALF,
MAY DI RECT A REQUEST FOR A TRANSM SS| BLE DI SEASE TEST TO DETERM NE HI S
OR HER TRANSM SSI BLE DI SEASE STATUS TO THE CH EF G TY OR COUNTY PUBLIC
HEALTH OFFI Cl AL OF THE JURI SDI CTI ON WHERE HE OR SHE RESI DES OR WHERE THE
VICTIM OR PETITI ONER BELI EVES HE OR SHE MAY HAVE CONTRACTED SUCH TRAN-
SM SSI BLE DI SEASE. SUCH OFFI Cl AL SHALL, UPON SUCH REQUEST, AUTHORI ZE
THE VICTIM OR PETITIONER TO UNDERGO PROVPT, READILY ACCESSI BLE AND
SCI ENTI FI CALLY RECOGNI ZED LABORATORY TESTI NG | NCLUDI NG WHERE APPROPRI -
ATE, POLYMERASE CHAI N REACTI ON (PCR) OR OTHER ADVANCED TESTI NG TECHNOLO-
G ES, FOR THE DIAGNCSIS OF TRANSM SSIBLE DI SEASES AT STATE EXPENSE,
PURSUANT TO SECTI ON TWENTY- SEVEN HUNDRED EI GHTY-FIVE-B OF THE PUBLIC
HEALTH LAW NOTHI NG IN TH' S SUBDI VI SI ON SHALL PRECLUDE OR LIMT A COURT
FROM GRANTI NG AN APPLI CATI ON FOR THE TESTI NG OF A DEFENDANT PURSUANT TO
TH' S SECTI ON OR ANY OTHER APPLI CABLE LAW
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2. (a) In any case where [the] A defendant is convicted of a felony
of fense enunerated in any section of article one hundred thirty of the
penal |aw, or any subdivision of section 130.20 of such Ilaw, where an
act of "sexual intercourse", "oral sexual conduct” or "anal sexua
conduct,"” as those terns are defined in section 130.00 of the penal |aw,
is required as an essential elenent for the conm ssion thereof, the
court rmust, upon a request of the victim order that the defendant
submt to [human i munodeficiency (H'V) related] testing[. The testing
is to be conducted by a state, county, or local public health officer
designated by the order. Test results, which shall not be disclosed to
the court, shall be conmunicated to the defendant and the victim named
in the order in accordance with the provisions of section twenty-seven
hundred ei ghty-five-a of the public health law, but such results and
di scl osure need not be conpleted prior to the inposition of sentence.

(b) For the purposes of this section, the terns "defendant",
"conviction" and "sentence" mean and include, respectively, an "eligible
yout h," a "yout hful offender finding" and a "youthful offender sentence"
as those terns are defined in section 720.10 of this chapter. The term
"victim® neans the person with whomthe defendant engaged in an act of
"sexual intercourse", "oral sexual conduct" or "anal sexual conduct", as
those ternms are defined in section 130.00 of the penal law, where such
conduct with such victimwas the basis for the defendant's conviction of
an of fense specified in paragraph (a) of this subdivision] OF HS OR HER
BLOOD FOR THE PRESENCE OF ONE OR MORE TRANSM SSI BLE DI SEASES.

[2.] (B) I N ANY CASE WHERE A DEFENDANT (1) IS CONVI CTED OF A QUALI FY-
| NG OFFENSE AS DEFI NED I N PARAGRAPH (E) OF SUBDIVISION ONE OF THI'S
SECTION, OR (I1) STANDS CHARGED BY AN ACCUSATORY | NSTRUMENT W TH A QUAL-
| FYING OFFENSE AS DEFINED I N PARAGRAPH (E) OF SUBDI VI SION ONE OF THI S
SECTI ON OR AN OFFENSE DESCRI BED | N PARAGRAPH (A) OF THI'S SUBDI VI SI ON
AND THE COURT HAS MADE A FI NDI NG PURSUANT TO PARAGRAPH (B) OF SUBDI VI -
SION SI X OF TH' S SECTI ON, THE COURT SHALL, UPON REQUEST OF THE PETI Tl ON-
ER AND PURSUANT TO THI' S SECTI ON, ORDER THE DEFENDANT TO SUBM T TO TEST-
ING OF H'S OR HER BLOOD FOR THE PRESENCE OF ONE OR MORE TRANSM SSI BLE
DI SEASES.

(© THE TESTI NG OF BLOOD PURSUANT TO THI S SECTION IS TO BE ARRANGED BY
A STATE, COUNTY, OR LOCAL PUBLI C HEALTH OFFI CER DESI GNATED BY THE ORDER.
TEST RESULTS, WHI CH SHALL NOT BE DI SCLOSED TO THE COURT, SHALL BE COVMJ
NI CATED TO THE DEFENDANT AND TO THE PETI TIONER OR VICTIM NAMED IN THE
ORDER | N ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON TWENTY- SEVEN HUNDRED
El GHTY- FI VE-A OF THE PUBLI C HEALTH LAW

(D) WHEN A REQUEST FOR TESTI NG OF A DEFENDANT | S RECEI VED BY A COURT
PURSUANT TO THI' S SECTI ON, THE COURT SHALL ADVI SE THE VI CTI M OR PETI Tl OV
ER OF THE AVAI LABI LI TY OF PROVPT, READI LY ACCESSI BLE AND SClI ENTI FI CALLY
RECOGNI ZED LABORATORY TESTI NG OF SUCH VI CTI M OR PETI TI ONER FOR THE DI AG
NOSI S OF TRANSM SSI BLE DI SEASES AT STATE EXPENSE PURSUANT TO SUBDI VI SI ON
ONE-A OF THI' S SECTI ON

3. (A Any request made [by the victim pursuant to PARAGRAPH (A) OF
SUBDI VI SION TWO OF this section nust be in witing, filed with the court
and provided by the court to the defendant or his or her counsel. The
request nust be filed with the court prior to or within ten days after
entry of the defendant's «conviction; provided that, for good cause
shown, the court may permt such request to be filed at any tinme before
sentence i s inposed.

[3.] (B) THE DI STRICT ATTORNEY SHALL REPRESENT THE PETI TI ONER BEFORE
THE COURT. ANY REQUEST MADE BY A PETI TI ONER PURSUANT TO SUBPARAGRAPH (1)
OF PARAGRAPH (B) OF SUBDI VI SION TWO OF THI'S SECTI ON MUST BE IN WRI TI NG
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FILED WTH THE COURT AND PROVI DED BY THE COURT TO THE DEFENDANT AND HI S
OR HER COUNSEL. SUCH REQUEST MJST BE FI LED WTH THE COURT PRIOR TO OR
WTH N TEN DAYS AFTER ENTRY OF THE DEFENDANT' S CONVI CTI ON;, PROVI DED
THAT, FOR GOOD CAUSE SHOW, THE COURT MAY PERM T SUCH REQUEST TO BE
FI LED AT ANY Tl ME BEFORE SENTENCE | S | MPOSED. WHERE THE REQUEST IS
PURSUANT TO SUBPARAGRAPH (I1) OF PARAGRAPH (B) OF SUBDI VI SION TWDO OF
TH S SECTI ON, SUCH REQUEST MJUST BE I N WRI TI NG AND MUST BE SERVED AND
FILED WTH THE COURT PRI OR TO THE DEFENDANT' S ENTERI NG A PLEA OF QUJ LTY
OR THE RENDERI NG OF A VERDI CT AFTER TRIAL. VWHERE A CRIM NAL ACTION IS
TERM NATED I N A MANNER OTHER THAN BY A PLEA OF QU LTY OR A VERDI CT AFTER
TRIAL, A REQUEST PURSUANT TO SUCH SUBPARAGRAPH (11) MJST BE SERVED AND
FILED WTH THE COURT PRI OR TO SUCH TERM NATI ON

(© A REQUEST FOR TESTI NG PURSUANT TO THI S SUBDI VI SION MAY BE HEARD
AND DETERM NED ONLY |IN A COURT OF RECORD HAVI NG JURI SDI CTI ON OVER THE
OFFENSE CHARGED. | F THE COURT IN WHICH THE CRIM NAL ACTION IS PENDING | S
NOT A COURT OF RECORD, AND THE REQUEST FOR TESTING IS FILED IN SUCH
COURT, SUCH COURT SHALL PROVPTLY TRANSFER THE APPLI CATI ON TO A COURT OF
RECORD VWH CH HAS CONCURRENT JURI SDI CTI ON OVER THE OFFENSE CHARGED, FOR
THE SOLE PURPOSE OF HEARI NG AND DETERM NI NG THE APPLI CATI ON.

4. Any requests, related papers and orders made or filed pursuant to
this section, together with any papers or proceedings related thereto,
shall be sealed by the court and not nade avail able for any purpose,

except as may be necessary for the conduct of judicial proceedings
directly related to the provisions of this section. Al proceedi ngs on
such requests shall be held in canera.

[4.] 5. (A The application for an order to conpel a [convicted
person] DEFENDANT to wundergo [an HIV related test] A BLOOD TEST FOR A
TRANSM SSI BLE DI SEASE PURSUANT TO THI S SECTI ON may be nmade by the victim
OR PETITIONER but, if the victimOR PETITIONER is an infant or inconpe-
tent person, the application my also be nade by a representative as
defined in section twelve hundred one of the <civil practice law and
rul es.

[The] (B) |IN THE CASE OF AN APPLI CATI ON PURSUANT TO PARAGRAPH (A) OF
SUBDI VI SION TWO OF THI S SECTI ON, THE application nust state that [(a)]
the applicant was the victimof the offense enunerated in SUCH paragraph
(a) [of subdivision one of this section] of which the defendant stands
convicted[; and (b)].

(© IN THE CASE OF AN APPLI CATI ON PURSUANT TO PARAGRAPH (B) OF SUBDI -
VISSON TWO OF THI'S SECTION, THE APPLI CATI ON MJUST STATE THAT THE PETI -
TI ONER MAY HAVE BEEN EXPOSED TO BODI LY FLU D OF THE DEFENDANT DURI NG OR
AS A PROXI MATE RESULT OF, THE COW SSION OF OR I N THE COURSE OF FLIGHT
FROM AN OFFENSE DESCRIBED I N SUCH PARAGRAPH | N A MANNER THAT MAY HAVE
| N\VOLVED TRANSM SSI ON OF A SPECI FIED TRANSM SSI BLE DI SEASE FROM THE
DEFENDANT TO THE PETI TI ONER

(D) IN ALL SUCH APPLICATIONS FOR TESTING FILED PURSUANT TO TH S
SECTI ON, THE APPLI CANT MUST ALSO STATE THAT the applicant has been
offered counseling by a public health officer and been advised of (i)
the limtations on the infornmation to be obtained through [an HV test]
A BLOOD TEST on the proposed subject; (ii) current scientific assess-
ments of the risk of transm ssion of [H'V] A DI SEASE from the exposure
he or she nmay have experienced[, and]; (iii) the need for the applicant
to undergo [HIV related] testing to definitively determne his or her
[H'V] status WTH REGARD TO ANY DI SEASE; AND (1V) WHERE THE REQUEST IS
FOR A TRANSM SSI BLE DI SEASE TEST OF THE DEFENDANT, THE AVAI LABILITY OF
PROVWPT, READILY ACCESSIBLE AND SClENTIFICALLY RECOGN ZED LABORATORY
TESTI NG OF THE APPLI CANT, | NCLUDI NG, WHERE APPROPRI ATE, POLYMERASE CHAI N
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REACTI ON (PCR) OR OTHER ADVANCED TESTI NG TECHNOLOG ES, FOR THE DI AGNCSI S
OF TRANSM SSI BLE DI SEASES AT STATE EXPENSE PURSUANT TO SUBDI VI SI ON ONE- A
OF THI' S SECTI ON.

[5. The] 6. (A IN THE CASE OF AN APPL| CATI ON TO TEST A DEFENDANT
PURSUANT TO PARAGRAPH (A) OF SUBDI VI SION TWD OF THI' S SECTI ON, THE court
shall conduct a hearing only if necessary to deternmne if the applicant
is the victimof the offense of which the defendant was convi ct ed.

(B) IN THE CASE OF AN APPLI CATION TO TEST A DEFENDANT PURSUANT TO
PARAGRAPH (B) OF SUBDIVISION TWO OF TH'S SECTION, THE COURT SHALL
CONSI DER SUCH APPLI CATI ON ON AN EXPEDI TED BASI S. |F THE APPLI CATI ON
SETS FORTH FACTS SATI SFYI NG THE REQUI REMENTS OF PARAGRAPHS (C) AND (D)
OF SUBDI VI SION FIVE OF THIS SECTION, |IT SHALL BE GRANTED ON THE PAPERS
AND W THOUT A HEARI NG PROVI DED, HOWEVER, THAT THE COURT SHALL DI RECT AN
| MVEDI ATE HEARI NG WHEN REQUI RED BY, AND | N ACCORDANCE W TH PARAGRAPH ( C)
O THIS SUBDIVISION. AN APPLICATION SETS FORTH FACTS SATI SFYI NG THE
REQUI REMENTS OF PARAGRAPHS (C) AND (D) OF SUBDIVISION FIVE OF TH'S
SECTI ON WHEN THE DI STRI CT ATTORNEY CERTI FI ES THAT THE DEFENDANT HAS BEEN
El THER CONVICTED OF A QUALIFYI NG OFFENSE OR CHARGED BY AN ACCUSATORY
| NSTRUVENT W TH A QUALI FYI NG OFFENSE AND AN AFFIDAVIT SUPPORTED AND
SUBM TTED |IN SUPPORT OF THE APPLI CATI ON ASSERTS FACTS SUFFI CI ENT TO
DEMONSTRATE THAT THE PETI TI ONER MAY HAVE BEEN EXPOSED TO BODI LY FLU D OF
THE DEFENDANT DURI NG OR AS A PROXI MATE RESULT OF OR IN THE COURSE OF
FLIGHT FROM THE COWM SSI ON OF THE QUALI FYI NG OFFENSE SPECI FI ED I N THE
APPLI CATION I N A MANNER WHI CH MAY HAVE | NVOLVED TRANSM SSION FROM THE
DEFENDANT TO THE PETITIONER OF ONE OR MORE SPECI FI ED TRANSM SSI BLE
DI SEASES.

(C) NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPH (B) OF THI'S SUBDI VI -
SI ON, THE COURT SHALL DI RECT AN | MVEDI ATE HEARI NG | F THE DEFENDANT FI LES
A WRI TTEN REQUEST FOR A HEARI NG, AND SUCH REQUEST CONTAI NS SWORN ALLEGA-
TI ONS OF FACT, BASED UPON PERSONAL KNOW.EDGE OF THE DEFENDANT OR ANOTHER
PERSON OR PERSONS ESTABLI SHING REASONABLE GROUNDS TO BELIEVE THAT
El THER. (1) THE DEFENDANT DI D NOT COW T THE QUALI FYI NG OFFENSE CHARGED
OR A LESSER |INCLUDED OFFENSE THERECF;, OR (Il) IN THE COURSE OF THE
COW SSI ON OF, FLI GHT FROM OR ARREST FOR THE QUALI FYI NG OFFENSE OR AS A
RESULT THEREOF THE PETITIONER WAS NOT EXPOSED TO BODI LY FLU D OF THE
DEFENDANT.

(D) ALL PERSONS G VI NG FACTUAL | NFORMATI ON AT SUCH HEARI NG MUST TESTI -
FY UNDER QATH, EXCEPT THAT UNSWORN EVI DENCE PURSUANT TO SUBDI VI SION TWD
OF SECTION 60.20 OF TH S CHAPTER MAY ALSO BE RECEI VED. AT SUCH HEARI NG,
THE PROSECUTI ON HAS THE BURDEN OF PERSUASI ON, AND THE DEFENDANT HAS THE
BURDEN OF GO NG FORWARD. | F THE DEFENDANT FAILS TO SATISFY H'S OR HER
BURDEN, THE COURT SHALL NOT TAKE TESTI MONY FROM THE PROSECUTION, BUT
SHALL | NSTEAD | MVEDI ATELY GRANT THE APPLI CATI ON. NEI THER SWORN ALLEGA-
TIONS OF FACT OF THE DEFENDANT CONTAINED IN A WRITTEN REQUEST FOR A
HEARI NG NOR ANY TESTI MONY | N SUPPORT THEREOF OFFERED BY THE DEFENDANT
SHALL BE ADM SSI BLE AT TRIAL I N THE PROSECUTI ON'S CASE- | N- CHI EF.

(E) FOR PURPOSES OF PARAGRAPH (C) OF SUBDIVISION FIVE OF THI'S SECTI ON
A PETI TI ONER HAS BEEN EXPOSED TO BODI LY FLU D OF THE DEFENDANT VWHEN:. (1)
AN ELEMENT OF THE QUALI FYI NG OFFENSE ALLEGEDLY COVM TTED BY THE DEFEND-
ANT | NCLUDES SEXUAL | NTERCOURSE, ORAL SEXUAL CONDUCT OR ANAL SEXUAL
CONDUCT WTH THE PETITIONER, OR (I1) THE SKIN OR A MJCOUS MEMBRANE OF
THE PETI TI ONER HAS BEEN PUNCTURED BY A HYPCODERM C | NSTRUMENT WHI CH WAS
IN THE POSSESSION, CUSTODY OR CONTROL OF THE DEFENDANT; OR (I11) THE
DEFENDANT' S SEMEN, VAG NAL SECRETI ONS OR ANY BODI LY SUBSTANCE CONTAI NI NG
BLOOD VI SI BLE TO THE NAKED EYE MAY HAVE COVE | NTO CONTACT WTH A MJCOUS
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MEMBRANE, RUPTURED OR BROKEN SKIN OR THE VASCULAR SYSTEM OF THE PETI -
TI ONER

(F) The court ordered test nmust be perforned [within fifteen] AS SOON
AS PRACTI CABLE BUT | N NO EVENT LATER THAN FI VE days [of] AFTER the date
on which the «court ordered the test, provided, however, that whenever
the defendant is not tested within the period prescribed by the court,
the court nmust again order that the defendant undergo [an H V rel ated
test] A BLOOD TEST FOR THE PRESENCE OF SUCH TRANSM SSI BLE DI SEASE. ANY
COURT ORDER FOR TESTING PURSUANT TO TH'S SECTION SHALL SPECI FY THE
DI SEASE OR DI SEASES FOR WHI CH THE DEFENDANT' S BLOOD |'S TO BE TESTED

[6.] 7. (a) Test results shall be disclosed subject to the follow ng
limtations, which shall be specified in any order issued pursuant to
this section:

(i) disclosure of TEST RESULTS OR confidential H 'V related infornmation
shall be limted to that information which is necessary to fulfill the
pur pose for which the order is granted;

(1i) disclosure of TEST RESULTS OR confidential HV rel ated informa-
tion shall be limted to the person making the application; redisclosure
shall be permitted only to the victimOR PETITIONER, the victims OR
PETITIONER S inmediate fam |y, guardi an, physicians, attorneys, nedica
or nental health providers and to his or her past and future contacts to
whom there was or is a reasonable risk of [HV] transmssion OF SUCH
TRANSM SSI BLE DI SEASE and shall not be pernmitted to any ot her person or
the court.

(b) Unless inconsistent with this section, the court's order shal
direct conpliance with and conformto the provisions of article twenty-
seven-F of the public health Iaw. Such orders shall include neasures to
protect against disclosure to others of the identity and H'V OR OTHER
DI SEASE status of the applicant and of the person tested and nay i ncl ude
such other measures as the court deens necessary to protect confidentia
i nformati on.

[7.] 8. Any failure to conply with the provisions of this section or
section twenty-seven hundred eighty-five-a of the public health |aw
shall not inpair or affect the validity of any sentence inposed by the
court.

[8.] 9. No information obtained as a result of a consent, hearing or
court order for testing issued pursuant to this section nor any inform-
tion derived therefrommy be used as evidence in any crimnal or civil
proceedi ng agai nst the defendant which relates to events that were the
basis for the CHARGES OR THE defendant's conviction, provided however
that nothing herein shall prevent prosecution of a witness testifying in
any court hearing held pursuant to this section for perjury pursuant to
article two hundred ten of the penal |aw, AND PROVI DED, FURTHER, THAT
NOTHI NG I N THI S SECTI ON SHALL BE DEEMED TO PRECLUDE THE | NTRODUCTI ON I N
ANY SUCH PROCEEDI NG OF ANY OTHER ADM SSI BLE TEST RESULT CONCERNI NG THE
H V OR TRANSM SSI BLE DI SEASE STATUS OF ANY PERSON, | NCLUDI NG EVI DENCE
OBTAI NED PURSUANT TO SECTI ON THREE THOUSAND ONE HUNDRED TVENTY- ONE OF
THE CI VI L PRACTI CE LAW AND RULES.

S 2. Section 347.1 of the famly court act, as added by chapter 76 of
the | aws of 1995, subdivision 1 as amended by chapter 264 of the | aws of
2003, is anmended to read as foll ows:

S 347.1. Required testing of the respondent in certain proceedings. 1.
FOR PURPOSES OF THI S SECTI ON, THE FOLLOW NG DEFI NI TI ONS SHALL APPLY:

(A "VICTIM SHALL MEAN THE PERSON W TH WHOM THE RESPONDENT ENGAGED | N
AN ACT OF SEXUAL | NTERCOURSE, ORAL SEXUAL CONDUCT OR ANAL SEXUAL
CONDUCT, AS THOSE TERVMS ARE DEFI NED | N SECTI ON 130. 00 OF THE PENAL LAW
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VHERE SUCH CONDUCT W TH SUCH PERSON WAS THE BASI S FOR THE FINDI NG THAT
THE RESPONDENT COWM TTED AN OFFENSE SPECI FI ED | N PARAGRAPH (A) OF SUBDI -
VI SION TWDO OF THI S SECTI ON

(B) "PETITIONER' MEANS A PERSON WHO ALLEGES HE OR SHE WAS EXPOSED TO
BODI LY FLU D OF A RESPONDENT DURI NG OR AS A PROXI MATE RESULT OF, THE
COW SSI ON  OF AN OFFENSE DESCRI BED | N PARAGRAPH (D) OF THI' S SUBDI VI SI ON
OR PARAGRAPH (A) OF SUBDI VI SION TWO OF THIS SECTION. AS USED IN SUBDI -
VISION ONE-A OF THI' S SECTI ON, "PETI TI ONER' SHALL ALSO | NCLUDE A PERSON
VWHO ALLEGES I N A COWLAI NT FI LED W TH AN APPROPRI ATE LOCAL OR STATE LAW
ENFORCEMENT AGENCY THAT HE OR SHE WAS EXPOSED TO THE BODILY FLU D OF AN
UNAPPREHENDED PERPETRATOR DURING OR AS A PROXIMATE RESULT OF, THE
COW SSI ON  OF AN OFFENSE DESCRI BED | N PARAGRAPH (D) OF THI' S SUBDI VI SI ON
OR PARAGRAPH (A) OF SUBDI VI SION TWO OF THI S SECTI ON

(C) "TRANSM SSI BLE DI SEASE" MEANS THE HUMAN | MMUNODEFI Cl ENCY VI RUS
(H'V) OR ANY OF ITS DERI VATI VES, SYPH LIS, GONORRHEA, LYMPHOGRANULQOVA
VENEREUM HERPES, GENI TAL WARTS, OR HEPATITIS AND ANY OF |TS DERI VA
Tl VES.

(D) "QUALIFYING OFFENSE'" SHALL MEAN THE OFFENSES SET FORTH | N PARA-
GRAPH (E) OF SUBDI VI SI ON ONE OF SECTI ON 390. 15 OF THE CRI M NAL PROCEDURE
LAW

(E) "BODILY FLU D' SHALL HAVE | TS ORDI NARY MEANI NG EXCEPT THAT, WHERE
THE SPECI FI ED TRANSM SSI BLE DI SEASE FOR WHI CH TESTI NG | S SOUGHT | S HUMAN
| MMUNCDEFI CI ENCY VIRUS (HIV) OR ANY OF | TS DERI VATI VES, "BODI LY FLU D'
SHALL MEAN BLOOD OR SEMEN

1-A. A VICTI M OR PETI TI ONER, AS DEFI NED | N PARAGRAPHS (A) AND (B) OF
SUBDI VI SION ONE OF THI' S SECTI ON, MAY DI RECT A REQUEST FOR A TRANSM SSI -
BLE DI SEASE TEST TO DETERM NE H S OR HER TRANSM SSI BLE DI SEASE STATUS TO
THE CHIEF CITY OR COUNTY PUBLIC HEALTH OFFICIAL OF THE JURI SDI CTI ON
VWHERE HE OR SHE RESI DES OR WHERE THE VI CTI M OR PETI TI ONER BELI EVES HE OR
SHE MAY HAVE CONTRACTED SUCH TRANSM SSIBLE DI SEASE. SUCH OFFI Cl AL
SHALL, UPON SUCH REQUEST, AUTHORI ZE THE VI CTI M OR PETI TI ONER TO UNDERGO
PROVWPT, READILY ACCESSIBLE AND SClENTIFICALLY RECOGN ZED LABORATORY
TESTI NG | NCLUDI NG WHERE APPROPRI ATE, POLYMERASE CHAI N REACTI ON (PCR) OR
OTHER ADVANCED TESTI NG TECHNOLOJ ES, PURSUANT TO SECTION TWENTY- SEVEN
HUNDRED EI GHTY-FIVE-B OF THE PUBLIC HEALTH LAW FOR THE DI AGNCSI S OF
TRANSM SSI BLE DI SEASES AT STATE EXPENSE. NOTHING IN THI'S SUBDI VI SI ON
SHALL PRECLUDE OR LIMT A COURT FROM GRANTI NG AN APPLI CATI ON FOR THE
TESTI NG OF A RESPONDENT PURSUANT TO THI' S SECTI ON OR ANY OTHER APPLI CABLE
LAW

2. (a) In any proceeding where [the] A respondent is found pursuant to
section 345.1 or 346.1 of this [article] PART, to have comritted a felo-
ny offense enunerated in any section of article one hundred thirty of

the penal Ilaw, or any subdivision of section 130.20 of such law, for
whi ch an act of "sexual intercourse", "oral sexual conduct" or "ana
sexual conduct", as those terns are defined in section 130.00 of the

penal law, is required as an essential elenent for the conmm ssion there-
of, the court nust, upon a request of the victim order that the
respondent submit to [human i munodeficiency (H'V) related testing. The
testing is to be conducted by a state, county, or local public health
officer designated by the order. Test results, which shall not be
di scl osed to the court, shall be comunicated to the respondent and the
victim nanmed in the order in accordance with the provisions of section
twenty-seven hundred eighty-five-a of the public health | aw.

(b) For the purposes of this section, the term "victinm neans the
person with whom the respondent engaged in an act of "sexual inter-
course"”, "oral sexual conduct" or "anal sexual conduct", as those terns
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are defined in section 130.00 of the penal |aw, where such conduct wth
such victimwas the basis for the court's finding that the respondent
commtted acts constituting one or nore of the offenses specified in
paragraph (a) of this subdivision] THE TESTING OF H'S OR HER BLOOD FOR
THE PRESENCE OF ONE OR MORE TRANSM SSI BLE DI SEASES.

[2.] (B) IN ANY PROCEEDI NG WHERE A RESPONDENT (1) IS FOUND PURSUANT TO
SECTION 345.1 OR 346.1 OF THHS PART TO HAVE COW TTED A QUALI FYI NG
OFFENSE AS DEFI NED | N PARAGRAPH (D) OF SUBDI VI SION ONE OF THI S SECTI ON,
OR (I1) STANDS CHARGED BY A PETI TI ON WHI CH ALLEGES THAT SUCH RESPONDENT
COW TTED AN OFFENSE WH CH WOULD CONSTI TUTE A QUALI FYI NG OFFENSE OR AN
OFFENSE DESCRI BED | N PARAGRAPH (A) OF THI'S SUBDI VI SION, AND THE COURT
HAS MADE A FIND NG PURSUANT TO SECTION 325.3 OF TH S ARTICLE OR THE
RESPONDENT HAS VALI DLY WAI VED SUCH A FI NDI NG AND THE COURT HAS MADE A
FI NDI NG PURSUANT TO PARAGRAPH (B) OF SUBDI VI SION SI X OF TH S SECTI ON,
THE COURT SHALL, UPON A REQUEST OF THE PETI TI ONER AND PURSUANT TO THI'S
SECTI ON, ORDER THE RESPONDENT TO SUBM T TO TESTING OF H'S OR HER BLOOD
FOR THE PRESENCE OF ONE OR MORE TRANSM SSI BLE DI SEASES.

(C©) THE TESTING IS TO BE ARRANGED BY A STATE, COUNTY, OR LOCAL PUBLIC
HEALTH OFFI CER DESI GNATED BY THE ORDER  TEST RESULTS, WHI CH SHALL NOT
BE DI SCLOSED TO THE COURT, SHALL BE COVMUNI CATED TO THE RESPONDENT AND
TO THE PETITIONER OR VICTIM NAMED I N THE ORDER | N ACCORDANCE W TH THE
PROVI SI ONS OF SECTI ON TWENTY- SEVEN HUNDRED EI GHTY-FI VE-A OF THE PUBLIC
HEALTH LAW

(D) WHEN A REQUEST FOR TESTI NG OF A RESPONDENT | S RECEI VED BY A COURT
PURSUANT TO THI S SECTI ON, THE COURT SHALL ADVI SE THE VI CTI M OR PETI Tl OV
ER OF THE AVAI LABI LI TY OF PROWPT, READILY ACCESSI BLE AND SClI ENTI FI CALLY
RECOGNI ZED LABORATORY TESTI NG OF SUCH VI CTI M OR PETI TI ONER FOR THE DI AG
NOSI S OF TRANSM SSI BLE DI SEASES AT STATE EXPENSE PURSUANT TO SUBDI VI SI ON
ONE-A OF THI S SECTI ON.

3. (A Any request made [by the victin] pursuant to PARAGRAPH (A) OF
SUBDI VI SION TWO OF this section nust be in witing, filed with the court
and provided by the court to the [defendant] RESPONDENT and his or her
counsel . The request nust be filed with the court prior to or within
ten days after the filing of an order in accordance with section 345.1
or 346.1 of this [article] PART, provided that, for good cause shown,
the court may permt such request to be filed at any tine prior to the
entry of an order of disposition.

[3.] (B) THE PROSECUTOR SHALL REPRESENT THE VI CTI M BEFORE THE COURT.
ANY REQUEST MADE BY A PETI TI ONER PURSUANT TO SUBPARAGRAPH (1) OF PARA-
GRAPH (B) OF SUBDIVISION TWD OF THI'S SECTI ON MUST BE I N WRI TING, FI LED
W TH THE COURT AND PROVI DED BY THE COURT TO THE RESPONDENT AND HIS OR
HER COUNSEL. SUCH REQUEST MJUST BE FILED WTH THE COURT PRI OR TO OR
W THI N TEN DAYS AFTER THE FI LI NG OF AN ORDER | N ACCORDANCE W TH SECTI ON
345.1 OR 346.1 OF TH S PART, PROVI DED THAT, FOR GOOD CAUSE SHOWN, THE
COURT MAY PERM T SUCH REQUEST TO BE FILED AT ANY TI ME PRI OR TO THE ENTRY
OF AN ORDER OF DI SPCSI TI ON.  WHERE THE REQUEST IS PURSUANT TO SUBPARA-
GRAPH (I1) OF PARAGRAPH (B) OF SUBDI VI SION TWO OF THI S SECTI O\, SUCH
REQUEST MUST BE IN WRI TING AND MJUST BE SERVED AND FI LED WTH THE COURT
PRIOR TO THE RESPONDENT'S ENTRY OF AN ADM SSI ON OR THE | SSUANCE OF AN
ORDER | N ACCORDANCE W TH SECTION 345.1 OR 346.1 OF TH'S PART. WHERE
PROCEEDI NGS ON THE PETI TI ON ARE TERM NATED I N A MANNER OTHER THAN PURSU
ANT TO SECTION 345.1 OR 346.1 OF THI S PART, A REQUEST PURSUANT TO SUCH
SUBPARAGRAPH (I1) MJUST BE SERVED AND FI LED W TH THE COURT PRIOR TO SUCH
TERM NATI ON.

(O A REQUEST FOR TESTING PURSUANT TO THI S SUBDI VI SI ON MAY BE HEARD
AND DETERM NED ONLY IN A COURT OF RECORD HAVING JURI SDICTION OVER THE
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OFFENSE CHARGED. | F THE COURT IN WHICH THE CRIM NAL ACTION IS PENDING | S
NOT A COURT OF RECORD, AND THE REQUEST FOR TESTING I S FILED I N SUCH
COURT, SUCH COURT SHALL PROWPTLY TRANSFER THE APPLI CATION TO A COURT OF
RECORD WHI CH HAS CONCURRENT JURI SDI CTI ON OVER THE OFFENSE CHARGED, FOR
THE SOLE PURPOSE OF HEARI NG AND DETERM NI NG THE APPLI CATI ON.

4. Any requests, related papers and orders made or filed pursuant to
this section, together with any papers or proceedings related thereto,
shall be sealed by the court and not nmade available for any purpose,
except as may be necessary for the conduct of judicial proceedings
directly related to the provisions of this section. Al proceedings on
such requests shall be held in canera.

[4.] 5. (A The application for an order to conpel a respondent to
undergo [an HIV related test] A BLOOD TEST FOR A TRANSM SSI BLE DI SEASE
PURSUANT TO THI' S SECTI ON may be nade by the victim OR PETI TI ONER but, if
the victimOR PETITIONER is an infant or inconpetent person, the appli-
cation nay al so be made by a representative as defined in section twelve
hundred one of the civil practice |law and rul es.

[ The] (B) IN THE CASE OF AN APPLI CATI ON PURSUANT TO PARAGRAPH (A) OF
SUBDIVISION TWDO OF THI'S SECTION, THE application nust state that [(a)]
the applicant was the victimof the offense[,] enunerated in SUCH para-
graph (a) [of subdivision one of this section], which OFFENSE the court
found the [defendant] RESPONDENT to have commtted[; and (b)].

(© IN THE CASE OF AN APPLI CATI ON PURSUANT TO PARAGRAPH (B) OF SUBDI -
VISSON TWO OF THI'S SECTION, THE APPLI CATI ON MJUST STATE THAT THE PETI -
TI ONER MAY HAVE BEEN EXPOSED TO BODI LY FLU D OF THE RESPONDENT DURI NG,
OR AS A PROXIMATE RESULT OF, THE COW SSION OF OR IN THE COURSE OF
FLI GHT FROM AN OFFENSE DESCRI BED | N SUCH PARAGRAPH I N A MANNER THAT MAY
HAVE | NVOLVED TRANSM SSI ON OF A SPECI FI ED TRANSM SSI BLE DI SEASE FROM THE
RESPONDENT TO THE PETI TI ONER

(D) IN ALL SUCH APPLICATIONS FOR TESTING FILED PURSUANT TO TH S
SECTI ON, THE APPLI CANT MUST ALSO STATE THAT the applicant has been
offered counseling by a public health officer and been advised of (i)
the limtations on the infornmation to be obtained through [an HV test]
A BLOOD TEST on the proposed subject; (ii) current scientific assess-
ments of the risk of transm ssion of [H'V] A DI SEASE from the exposure
he or she may have experienced; [and] (iii) the need for the applicant
to undergo [HIV related] testing to definitively determne his or her
[H'V] status WTH REGARD TO ANY DI SEASE; AND (1V) WHERE THE REQUEST 1S
FOR A TRANSM SSI BLE DI SEASE TEST OF THE RESPONDENT, THE AVAI LABI LI TY OF
PROVWPT, READILY ACCESSIBLE AND SClENTIFICALLY RECOGN ZED LABORATORY
TESTI NG OF THE APPLI CANT, | NCLUDI NG, WHERE APPROPRI ATE, POLYMERASE CHAI N
REACTI ON (PCR) OR OTHER ADVANCED TESTI NG TECHNOLOG ES, FOR THE DI AGNCSI S
OF TRANSM SSI BLE DI SEASES AT STATE EXPENSE PURSUANT TO SUBDI VI SI ON ONE- A
OF THI' S SECTI ON.

[5. The] 6. (A) IN THE CASE OF AN APPLI CATION TO TEST A RESPONDENT
PURSUANT TO PARAGRAPH (A) OF SUBDI VI SION TWO OF THI S SECTI ON, THE court
shall conduct a hearing only if necessary to determne if the applicant
is the victimof the offense the respondent was found to have conm tted.

(B) IN THE CASE OF AN APPLI CATI ON TO TEST A RESPONDENT PURSUANT TO
PARAGRAPH (B) OF SUBDIVISION TWO OF THI'S SECTION, THE COURT SHALL
CONSI DER SUCH APPLI CATION ON AN EXPEDI TED BASI S. | F THE APPLI CATI ON
SETS FORTH FACTS SATI SFYI NG THE REQUI REMENTS OF PARAGRAPHS (C) AND (D)
O SUBDIVISION FIVE OF THIS SECTION, | T SHALL BE GRANTED ON THE PAPERS
AND W THOUT A HEARI NG PROVI DED, HOWEVER, THAT THE COURT SHALL DI RECT AN
| MVMEDI ATE HEARI NG WHEN REQUI RED BY, AND | N ACCORDANCE W TH PARAGRAPH ( C)
OF THI' S SUBDI VI SI ON. AN APPLI CATION SETS FORTH FACTS SATISFYING THE
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REQUI REMENTS OF PARAGRAPHS (C) AND (D) OF SUBDIVISION FIVE OF TH' S
SECTI ON WHEN THE DI STRI CT ATTORNEY CERTI FIES THAT THE RESPONDENT HAS
BEEN DETERM NED TO HAVE COW TTED A QUALI FYI NG OFFENSE OR CHARGED BY A
PETITION WTH A QUALIFYING OFFENSE AND AN AFFIDAVIT SUPPORTED AND
SUBM TTED | N SUPPORT OF THE APPLI CATION ASSERTS FACTS SUFFICIENT TO
DEMONSTRATE THAT THE PETI TI ONER MAY HAVE BEEN EXPOSED TO BODI LY FLU D OF
THE RESPONDENT DURING OR AS A PROXI MATE RESULT OF OR I N THE COURSE OF
FLI GHT FROM THE COVM SSI ON OF THE QUALI FYI NG OFFENSE SPECIFIED IN THE
APPLI CATION IN A MANNER WH CH MAY HAVE | NVOLVED TRANSM SSI ON FROM THE
RESPONDENT TO THE PETI TIONER OF ONE OR MORE SPECI FIED TRANSM SSI BLE
DI SEASES.

(© NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPH (B) OF THI S SUBDI VI -
SI ON, THE COURT SHALL DI RECT AN | MVEDI ATE HEARING |F THE RESPONDENT
FILES A WRI TTEN REQUEST FOR A HEARI NG AND SUCH REQUEST CONTAI NS SWORN
ALLEGATI ONS OF FACT, BASED UPON PERSONAL KNOW.EDGE OF THE RESPONDENT OR
ANOTHER PERSON OR PERSONS ESTABLI SHI NG REASONABLE GROUNDS TO BELI EVE
THAT EI THER. (1) THE RESPONDENT DID NOT COWM T THE QUALIFYI NG OFFENSE
CHARGED OR A LESSER | NCLUDED OFFENSE THEREOF; OR (I1) IN THE COURSE OF
THE COWM SSI ON OF, FLI GHT FROM OR ARREST FOR THE QUALI FYING OFFENSE OR
AS A RESULT THEREOF THE PETI TI ONER WAS NOT EXPOSED TO BODI LY FLU D OF
THE RESPONDENT.

(D) ALL PERSONS G VI NG FACTUAL | NFORMATI ON AT SUCH HEARI NG MUST TESTI -
FY UNDER QATH, EXCEPT THAT UNSWORN EVI DENCE PURSUANT TO SUBDI VI SION TWD
OF SECTION 60.20 OF THE CRI M NAL PROCEDURE LAW MAY ALSO BE RECEI VED. AT
SUCH HEARI NG THE PROSECUTI ON HAS THE BURDEN OF PERSUASION, AND THE
RESPONDENT HAS THE BURDEN OF GO NG FORWARD. | F THE RESPONDENT FAILS TO
SATI SFY H'S OR HER BURDEN, THE COURT SHALL NOT TAKE TESTI MONY FROM THE
PROSECUTI ON, BUT SHALL |INSTEAD | MVEDI ATELY GRANT THE APPLI CATI ON.
NEI THER SWORN ALLEGATI ONS OF FACT OF THE RESPONDENT CONTAINED IN A WRI T-
TEN REQUEST FOR A HEARI NG NOR ANY TESTI MONY | N SUPPORT THEREOF OFFERED
BY THE RESPONDENT SHALL BE ADM SSIBLE AT TRIAL I N THE PROSECUTI ON S
CASE- | N- CHI EF.

(E) FOR PURPOSES OF PARAGRAPH (C) OF SUBDIVISION FIVE OF TH'S SECTI ON
A PETITIONER HAS BEEN EXPOSED TO BODI LY FLUI D OF THE RESPONDENT WHEN:
(1) AN ELEMENT OF THE QUALI FYING OFFENSE ALLEGEDLY COW TTED BY THE
RESPONDENT | NCLUDES SEXUAL | NTERCOURSE, ORAL SEXUAL CONDUCT OR ANAL
SEXUAL CONDUCT WTH THE PETITIONER, OR (Il1) THE SKIN OR A MJCOUS
MEMBRANE OF THE PETI TI ONER HAS BEEN PUNCTURED BY A HYPODERM C | NSTRUVENT
VHICH WAS |IN THE POSSESSI ON, CUSTODY OR CONTROL OF THE RESPONDENT; OR
(1'1'l) THE RESPONDENT' S SEMEN, VAG NAL SECRETI ONS OR ANY BODI LY SUBSTANCE
CONTAI NI NG BLOOD VI SI BLE TO THE NAKED EYE MAY HAVE COVE | NTO CONTACT
WTH A MJCOUS MEMBRANE, RUPTURED OR BROKEN SKI N OR THE VASCULAR SYSTEM
OF THE PETI TI ONER

(F) The court ordered test nust be performed [within fifteen] AS SOON
AS PRACTI CABLE BUT I N NO EVENT LATER THAN FI VE days [of] AFTER the date
on which the court ordered the test, provided however that whenever the
respondent 1is not tested within the period prescribed by the court, the
court rnust again order that the respondent undergo [an HIV rel ated test]
A BLOOD TEST FOR THE PRESENCE OF SUCH TRANSM SSI BLE DI SEASE. ANY COURT
ORDER FOR TESTI NG PURSUANT TO THI S SECTI ON SHALL SPECI FY THE DI SEASE OR
DI SEASES FOR WHI CH THE RESPONDENT' S BLOOD IS TO BE TESTED.

[6] 7. (a) Test results shall be disclosed subject to the follow ng
limtations, which shall be specified in any order issued pursuant to
this section:
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(i) disclosure of TEST RESULTS OR confidential H 'V related infornmation
shall be limted to that information which is necessary to fulfill the
pur pose for which the order is granted;

(1i) disclosure of TEST RESULTS OR confidential HV rel ated informa-
tion shall be limted to the person making the application; redisclosure
shall be permitted only to the victimOR PETITIONER, the victims OR
PETITIONER S inmediate fam |y, guardi an, physicians, attorneys, nedica
or nental health providers and to his or her past and future contacts to
whom there was or is a reasonable risk of [HV] transmssion OF SUCH
TRANSM SSI BLE DI SEASE and shall not be pernmitted to any ot her person or
the court.

(b) Unless inconsistent with this section, the court's order shal
direct conpliance with and conformto the provisions of article twenty-
seven-F of the public health Iaw. Such order shall include neasures to
protect against disclosure to others of the identity and H'V OR OTHER
DI SEASE status of the applicant and of the person tested and my
include such other neasures as the court deens necessary to protect
confidential information.

[7] 8. Any failure to conply with the provisions of this section or
section twenty-seven hundred eighty-five-a of +the public health |aw
shall not inpair the validity of any order of disposition entered by the
court.

[8 9. No information obtained as a result of a consent, hearing or
court order for testing issued pursuant to this section nor any inform-
tion derived therefrommy be used as evidence in any crimnal or civil
proceedi ng agai nst the respondent which relates to events that were the
basis for the [respondent’'s conviction] CHARGES OR THE FI NDI NG THAT THE
RESPONDENT COWM TTED SUCH OFFENSES, provi ded however that nothing herein
shal |l prevent prosecution of a wtness testifying in any court hearing
held pursuant to this section for perjury pursuant to article two
hundred ten of the penal |aw, AND PROVI DED, FURTHER, THAT NOTHING IN
THIS SECTION SHALL BE DEEMED TO PRECLUDE THE | NTRODUCTI ON | N ANY SUCH
PROCEEDI NG OF ANY OTHER ADM SSI BLE TEST RESULT CONCERNING THE HV OR
TRANSM SSI BLE DI SEASE STATUS OF ANY PERSON, | NCLUDI NG EVI DENCE OBTAI NED
PURSUANT TO SECTI ON THREE THOUSAND ONE HUNDRED TWENTY-ONE OF THE CIVIL
PRACTI CE LAW AND RULES.

S 3. Section 353.6 of the fam |y court act is amended by addi ng a new
subdivision 5 to read as foll ows:

5. I'N ANY I NSTANCE IN WHICH A CHI EF COUNTY OR CI TY HEALTH OFFI Cl AL HAS
AUTHORI ZED TESTI NG OF A PERSON PURSUANT TO SUBDI VI SI ON ONE- A OF SECTI ON
347.1 OF THIS ARTICLE, AND A DI SPCSITIONAL HEARI NG | S HELD FOR THE
RESPONDENT WHO WAS ALLEGED TO HAVE TRANSM TTED A TRANSM SSI BLE DI SEASE
TO THE PERSON TESTED W TH REGARD TO THE OFFENSE WHI CH FORMED A BASI S FOR
SUCH TESTING THE COURT AS A PART OF SUCH DI SPOSI TI ON SHALL ORDER THE
RESPONDENT TO MAKE RESTI TUTI ON TO THE STATE OF NEW YORK OF THE REASONM
ABLE COST | NCURRED BY THE STATE | N CONDUCTI NG SUCH TESTI NG

S 4. Section 60.27 of the penal |aw is anmended by addi ng a new subdi -
vision 14 to read as foll ows:

14. I N ANY | NSTANCE IN WHI CH A CHIEF COUNTY OR CITY HEALTH OFFICl AL
HAS AUTHORI ZED TESTING OF A PERSON PURSUANT TO SUBDI VI SI ON ONE- A OF
SECTI ON 390. 15 OF THE CRIM NAL PROCEDURE LAW AND THE DEFENDANT WHO WAS
ALLEGED TO HAVE TRANSM TTED A TRANSM SSI BLE DI SEASE TO THE PERSON TESTED
| S SENTENCED FOR THE OFFENSE WHI CH FORMED A BASI S FOR SUCH TESTI NG THE
SENTENCI NG COURT SHALL ORDER THE DEFENDANT TO MAKE RESTITUTION TO THE
STATE OF NEW YORK OF THE REASONABLE COST | NCURRED BY THE STATE IN
CONDUCTI NG SUCH TESTI NG
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S 5. Section 2785-a of the public health [ aw, as added by chapter 76
of the laws of 1995, is anended to read as foll ows:

S 2785-a. Court order for [HIV related] testing OF BLOOD in certain
cases. 1. Notw thstandi ng any contrary provision of law or regulation, a
state, county or local public health officer to whom an order or a
consent for [an HV test] A BLOOD TEST FOR HV OR THE PRESENCE COF A
TRANSM SSI BLE DI SEASE i s addressed or sent, in accordance wth section
390.15 of the crimnal procedure |aw or section 347.1 of the famly
court act, must cause [HIV related] SUCH testing to be admnistered to
the subject named therein and, if the test is pursuant to court order,
nmust i medi ately provide to the court that issued the order a witten

report specifying the date on which such test was conpl et ed. Such
report to the court shall not, however, disclose the results of such
test. Such officer nust disclose the results of the testing to the

victimOR PETITIONER indicated in the order or consent and nust also
di sclose the results to the person tested, unless the person tested has
been asked to but declines to authorize such disclosure to hinself or
hersel f.

2. At the time of comunicating the test results to the subject or
the victim such public health officer shall directly provide the victim
OR PETI TI ONER and person tested with (a) counseling or referrals for
counseling for the purposes specified in subdivision five of section
[two thousand seven] TWENTY- SEVEN hundred ei ghty-one of this article;
(b) WHERE THE TEST WAS AN HI V RELATED TEST, counseling with regard to
H 'V di sease and H V testing in accordance with law and consistent wth
subdivision five of section [two thousand seven] TWENTY- SEVEN hundred
ei ghty-one of this article; and (c) appropriate health care and support
services, or referrals to such available services. |If at the tinme of
communi cating the test results, the person tested is in the custody of
the departnent of correctional services, [division for youth] OFFICE OF
CHI LDREN AND FAM LY SERVI CES, office of nmental health or a |local correc-
tional institution, the counseling and services required by this subdi-
vision nmay be provided by a public health officer associated with the
county or facility within which the person tested is confined.

3. Unl ess inconsistent with this section, the provisions of this
article regarding the confidentiality and disclosure of HYV related
informati on shall apply to proceedings conducted pursuant to section
390.15 of the crimnal procedure |aw or section 347.1 of the famly
court act.

S 6. Section 206 of the public health law is anmended by adding a new
subdi vision 26 to read as foll ows:

26. THE COWM SSI ONER SHALL ANNUALLY REVI EW THE LI ST OF TRANSM SSI BLE
DI SEASES SET FORTH | N PARAGRAPH (D) OF SUBDI VI SI ON ONE OF SECTI ON 390. 15
OF THE CRIM NAL PROCEDURE LAW AND PARAGRAPH (C) OF SUBDIVISION ONE OF
SECTION 347.1 OF THE FAM LY COURT ACT AND, |IF THE COW SSI ONER DEEMS | T
APPROPRI ATE, SHALL RECOMVEND MODI FI CATI ONS TO SUCH LI STS TO THE GOVER-
NOR, THE SPEAKER OF THE ASSEMBLY AND THE TEMPORARY PRESI DENT OF THE
SENATE, TOGETHER W TH THE REASONS FOR SUCH RECOMVENDATI ONS

S 7. The public health law is anended by adding a new section 2785-b
to read as foll ows:

S 2785-B. TRANSM SSIBLE DI SEASE TESTI NG OF CRIME VICTI M5 I N CERTAI N
CASES. 1. THERE | S HEREBY ESTABLI SHED I N THI S STATE A STATEW DE PROGRAM
OF CRIME VICTIM TESTING FOR TRANSM SSI BLE DI SEASES, WHI CH SHALL BE
AVAI LABLE TO PERSONS APPROVED FOR TESTI NG PURSUANT TO SUBDI VI SI ON ONE- A
OF SECTI ON 390. 15 OF THE CRI M NAL PROCEDURE LAW OR SUBDI VI SI ON ONE-A OF
SECTION 347.1 OF THE FAM LY COURT ACT. THE COVM SSI ONER SHALL PROMUL-
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GATE REGULATI ONS CONSI STENT WTH THI S SECTI ON AND SUBDI VI SION  ONE-A OF
SECTION 390.15 OF THE CRIM NAL PROCEDURE LAW AND SUBDI VI SI ON ONE- A OF
SECTI ON 347.1 OF THE FAM LY COURT ACT TO | MPLEMENT THE PROGRAM OF CRI ME
VI CTI M TESTI NG AVAI LABLE PURSUANT TO SUCH STATUTES.

2. CRIME VICTIM TESTI NG AUTHORI ZED PURSUANT TO SUBDI VI SI ON ONE- A OF
SECTI ON 390. 15 OF THE CRIM NAL PROCEDURE LAW OR SUBDIVISION ONE-A OF
SECTI ON 347.1 OF THE FAM LY COURT ACT SHALL BE CONDUCTED BY AN APPROPRI -
ATE LABORATORY OR LABORATORI ES APPROVED FOR SUCH PURPCSES BY THE COW S-
SI ONER PURSUANT TO SECTI ON FI VE HUNDRED SEVENTY-FI VE OF THI S CHAPTER
SUCH TESTI NG OF CRI ME VI CTI M5 SHALL BE CONDUCTED PROWPTLY, AND SHALL BE
READI LY ACCESSI BLE AND SClENTIFI CALLY RECOGNI ZED LABORATORY TESTI NG
| NCLUDI NG WHERE APPROPRI ATE, PCOLYMERASE CHAI N REACTION (PCR) OR OTHER
ADVANCED TESTING TECHNOLOG ES, FOR THE DIAGNCSIS OF TRANSM SSIBLE
DI SEASES. THE COST FOR SUCH TESTI NG SHALL BE A STATE CHARGE.

3. UNLESS | NCONSI STENT WTH THI' S SECTI ON, THE PROVI SIONS OF THI S ARTI -
CLE, INCLUDING BUT NOT LIMTED TO SECTION TWENTY-SEVEN  HUNDRED
El GHTY-FI VE-A OF TH S ARTI CLE REGARDI NG THE CONFI DENTI ALI TY AND DI SCLO
SURE OF HI V RELATED | NFORVATI ON AND THE COUNSELLI NG OF TESTED PERSONS,
SHALL APPLY TO THE TESTI NG OF CRI ME VI CTI M5 PURSUANT TO THI S SECTI ON.

4. THE COW SSIONER  SHALL DEVELOP AND PERI ODI CALLY REVISE A
DESCRI PTI ON OF THE PROGRAM OF CRI ME VI CTI M TESTI NG FOR THE PRESENCE OF
TRANSM SSI BLE DI SEASES AVAI LABLE PURSUANT TO THI S SECTION. THE COW S-
SI ONER SHALL FURNI SH COPIES OF SUCH DESCRIPTION TO THE APPROPRI ATE
COURTS AND THE APPROPRI ATE CH EF COUNTY AND CI TY PUBLI C HEALTH OFFI -
Cl ALS, WHO I N TURN SHALL FURNI SH SUCH DESCRI PTI ON TO PERSONS REQUESTI NG
OR CONSI DERI NG REQUESTING TESTING PURSUANT TO SUBDI VI SION ONE-A OF
SECTI ON 390. 15 OF THE CRIM NAL PROCEDURE LAW OR SUBDIVISION ONE-A OF
SECTI ON 347.1 OF THE FAM LY COURT ACT.

5. NOTHING CONTAINED IN THI' S SECTI ON SHALL PRECLUDE A CRI ME VI CTI M
VHO IS OTHERW SE ENTI TLED TO TRANSM SSI BLE DI SEASE TESTING AT STATE
EXPENSE PURSUANT TO SUBDI VI SI ON ONE- A OF SECTI ON 390. 15 OF THE CRI M NAL
PROCEDURE LAW OR SUBDI VI SI ON ONE- A OF SECTION 347.1 OF THE FAM LY COURT
ACT, FROM ELECTI NG TO UNDERGO SUCH TESTI NG THROUGH HI S OR HER PHYSI Cl AN
OR MEDI CAL CAREA VER THE COST FOR SUCH TESTI NG SHALL BE A STATE CHARGE.
THE COWM SSI ONER SHALL PROMULGATE REGULATIONS CONSISTENT WTH TH'S
SECTI ON  AND SUBDI VI SI ON ONE- A OF SECTI ON 390. 15 OF THE CRI M NAL PROCCE-
DURE LAW AND SUBDI VI SI ON ONE- A OF SECTION 347.1 OF THE FAM LY COURT ACT
TO | MPLEMENT THE PROVI SIONS OF THI'S SUBDI VI SI ON.

S 8. This act shall take effect imedi ately and, where ot herw se
permtted by this act, shall authorize the testing of persons against
whom charges are pending and the testing of persons who are convicted on
or after such date.



