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STATE OF NEW YORK

7448
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
April 6, 2009

I ntroduced by M of A SCH MM NGER, BENEDETTO, COLTON, Del MONTE, FIELDS,
GABRYSZAK, HEASTIE, JAFFEE, JOHN, SCHRCEDER -- Muilti-Sponsored by --
M of A CANESTRARI, CHRISTENSEN, GREENE, GUNTHER, HAW.EY, KOON,
MAGEE,  MAISEL, PHEFFER, REILLY -- read once and referred to the
Committee on Health

AN ACT to anend the public health law, in relation to audits of Medicaid
phar macy providers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public health |aw is anmended by addi ng a new section
32-a to read as foll ows:

S 32-A AUDI TI NG STANDARDS. NOTW THSTANDI NG ANY OTHER PROVI SION OF
LAW AN AUDIT OF THE MEDI CAl D- RELATED RECORDS OF A PHARMACY PROVI DER
SHALL BE CONDUCTED AS FOLLOWS:

1. THE DEPARTMENT, THE OFFI CE, OR ANY CONTRACT AUDI TOR CONDUCTI NG AN
AUDIT OF A PHARMACY PROVIDER S MEDI CAI D OPERATI ONS ON BEHALF OF THE
DEPARTMENT SHALL PROVI DE APPROPRI ATE | NDI VI DUALS I N THE CENTRAL OFFI CES
O THE PROVIDER S OPERATI ONS W TH NOTI CE AT LEAST SEVEN BUSI NESS DAYS
PRIOR TO AN ON-SITE AUDIT. AN AUDIT MAY NOT BE SCHEDULED DURING THE
FI RST FI VE BUSI NESS DAYS OF ANY CALENDAR MONTH.

2. THE DEPARTMENT, THE OFFICE, OR A CONTRACT AUDI TOR SHALL ACCEPT
ELECTRONI C RECORDS FOR AUDI TI NG UNDER THE SAME TERMS AND CONDI TI ONS AND
FOR THE SAME PURPCSES AS THE PAPER ANALOGS OF SUCH RECORDS, TO THE
EXTENT SUCH RECORDS ARE OTHERW SE ACCEPTABLE AND LEGAL UNDER STATE AND
FEDERAL PHARMACY, FOOD AND DRUG AND MEDI CAI D LAWS. PO NT OF SALE ELEC
TRONI C REG STER DATA MAY QUALI FY AS PROOF OF DELIVERY TO THE MEDI CAID
RECI PI ENT, AND ELECTRONI C BENEFI Cl ARY S| GNATURE LOGS, ELECTRONI C TRACK-
| NG OF PRESCRI PTI ONS, ELECTRONI C PRESCRI BER PRESCRI PTI ON TRANSM SSI ONS,
AND | MAGERY OF HARD COPY PRESCRI PTI ONS SHALL BE ACCEPTABLE.

3. IF AN AUDIT I S TO BE CONDUCTED BY A CONTRACT AUDI TOR, THE CONTRACT
AUDI TOR' S PAYMENT FOR THE AUDI T MAY NOT BE BASED ON THE NUMBER OF CHAL-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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LENGED OR DENI ED CLAI MS | DENTI FI ED BY THE CONTRACT AUDI TOR OR THE AMOUNT
ALLEGED BY THE AUDI TOR TO BE OWED.

4. EACH WMEDI CAID PHARVACY AUDI T SHALL BE CONDUCTED BY A FI ELD AGENT
VWHO POSSESSES THE REQUI SI TE EXPERTI SE | N THE RELEVANT PROVI DER PRACTI CE.
THE AUDI TOR SHALL CONDUCT THE AUDI T:

(A) I N ACCORDANCE W TH GENERALLY ACCEPTED:

. ACCOUNTI NG PRI NCI PLES, STANDARDS, AND PROCEDURES; AND

I'1. AUDI TI NG PRI NCI PLES, STANDARDS, AND PROCEDURES; AND

(B) USI NG STANDARDS AND PARAMETERS ESTABLI SHED BY FINAL REGULATI ON
THAT ARE | DENTI CAL FOR ALL AUDI TS CONDUCTED.

5. ANY AUDI T | NVOLVI NG THE REVI EW OF CLI NI CAL OR PROFESSI ONAL JUDGVENT
SHALL BE CONDUCTED BY OR I N CONSULTATI ON W TH THE STATE BOARD OF PHARVA-
CY.

6. THE PERICD COVERED BY AN AUDI T MAY NOT EXCEED ONE YEAR FROM THE
DATE THE EARLI EST CLAIM WAS SUBM TTED TO THE DEPARTMENT FOR ADJUDI -
CATI ON.

7. EACH PHARVMACY PROVI DER SHALL BE AUDI TED ACCORDI NG TO THE SAME STAN-
DARDS, PARAMETERS, AND PROCEDURES AS OTHER SIM LAR AND SI M LARLY SI TU-
ATED PHARVACY PROVI DERS AUDI TED BY THE DEPARTMENT, THE OFFICE, OR THE
CONTRACT AUDI TOR.

8. A CLERI CAL OR RECORD- KEEPI NG ERROR SUCH AS A TYPOGRAPHI CAL ERROR, A
SCRI'VENER' S ERROR, OR A COWPUTER ERROR I N A REQUI RED DOCUMENT OR RECORD
SUBM TTED I N AN AUDI T MAY NOT BE DEEMED BY THE DEPARTMENT, THE OFFI CE,
OR THE CONTRACT AUDI TOR TO CONSTI TUTE A WLLFUL VI OLATI ON OF THE STATE
VEDI CAI D LAW AND MAY NOT BE SUBJECT TO CRIM NAL PENALTI ES W THOUT PROOF
OF A WLLFUL I NTENT TO COW T FRAUD.

9. A FINDI NG CF AN OVERPAYMENT OR UNDERPAYMENT NMAY BE DETERM NED USI NG
PROBABI LI TY SAMPLI NG OR EXTRAPOLATI ON BASED ON THE NUMBER OF PATI ENTS
SERVED HAVI NG A SI M LAR DI AGNCSI S, OR ON THE NUMBER OF SI'M LAR ORDERS OR
REFI LLS OF SI M LAR DRUGS.

10. THE DEPARTMENT, THE OFFICE, OR A CONTRACT AUDI TOR CONDUCTI NG AN
AUDI T OF A MEDI CAI D PHARVACY MAY NOT USE PROBABI LI TY SAVPLI NG OR EXTRAP-
OLATI ON TO DETERM NE OVERPAYMENT AMOUNTS DUE TO BE RECOVERED BY RECOUP-
MENT, OFFSET, OR OTHERW SE FROM THE PHARVACY UNLESS THE DEPARTMENT AND
THE AUDI TI NG ENTI TY DETERM NE THAT:

(A) THERE IS A PATTERN OF A HI GH LEVEL OF PAYMENT ERROR SUSTAI NED BY
THAT SPECI FI C PHARMACY PROVI DER THROUGHOUT THE AUDI TED PERI OD;

(B) |IF THE OVERPAYMENTS ARE THE RESULT OF CLERI CAL OR RECORD- KEEPI NG
ERRORS, THEY ARE W LLFUL;

(C) DOCUMENTED EDUCATI ONAL | NTERVENTI ON HAS FAILED TO CORRECT THAT
SUSTAI NED H GH LEVEL OF PAYMENT ERROR;

(D) THE EXTRAPOLATION IS MADE FROM A STATI STI CALLY VALI D SAMPLE OF
CLAI M5;

(E) THE LEVEL OF CONFI DENCE FROM EXTRAPCLATION |S PRQIECTED BY AN
| NDEPENDENT  STATI STICI AN NOT'  EMPLOYED BY OR CONNECTED TO THE AUDI Tl NG
ENTI TY TO BE NI NETY-FI VE PERCENT OR GREATER; AND

(F) THE SAVMPLE SI ZE OF THE CLAI M5 REVI EVED | S AT LEAST TEN PERCENT OF
THE TOTAL CLAI M5 FOR WH CH OVERPAYMENTS DUE ARE BElI NG EXTRAPOLATED.

11. AN EXTRAPOLATI ON MAY NOT BE BASED ON THE PRACTI CE PATTERNS OF ANY
PHARVACY PROVI DER OTHER THAN THE | NDI VI DUAL PROVI DER BEI NG AUDI TED.

12. ANY PROBABILITY SAMPLING AND EXTRAPCLATION PERFORMED BY THE
DEPARTMENT, THE OFFI CE, OR A CONTRACT AUDI TOR I N THE COURSE OF AN AUDI T
SHALL BE PERFORMED |N CONFORM TY W TH GENERALLY ACCEPTED STATI STI CAL
STANDARDS AND PROCEDURES, VWH CH SHALL BE MADE AVAI LABLE, UPON REQUEST,
TO THE AUDI TED PHARMACY.
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13. AN AUDI TED PHARVMACY SHALL BE ALLOWED AT LEAST TEN BUSI NESS DAYS TO
PRODUCE DOCUMENTATI ON TO ADDRESS THE AUDI TI NG ENTI TY' S QUESTI ONS ABOUT A
DOCUMENT OR RECORD PRODUCED IN AN AUDI T.

14. A PHARVACY NMNAY USE THE RECORDS OR ORDER OF A PRESCRI Bl NG PHYSI -
Cl AN, HOSPI TAL, OR OTHER AUTHORI ZED PRESCRI BER COF DRUGS OR SUPPLIES,
WRITTEN OR TRANSM TTED BY ANY LEGAL AND ACCEPTABLE MEANS OF COVMUNI -
CATI ON, TO VALI DATE A PHARVACY RECORD OF A PRESCRI PTION DRUG ORDER OR
REFI LL OF A LEGEND OR NARCOTI C DRUG

15. THE DEPARTMENT, THE OFFI CE, OR THE CONTRACT AUDI TOR SHALL DELI VER
TO RESPONSI BLE | NDI VI DUALS I N THE CENTRAL OFFI CES OF THE OPERATIONS OF
THE AUDI TED PHARMACY:

(A) A PRELI M NARY AUDI T REPORT, W THI N NI NETY CALENDAR DAYS AFTER THE
CONCLUSI ON OF THE AUDI T.

(B) A FINAL AUDIT REPOCRT, WTHIN ONE HUNDRED EIGHTY CALENDAR DAYS
AFTER THE LATER OF RECEIPT OF THE AUDI T REPORT BY THE PHARMACY OR THE
| SSUANCE OF ANY FINAL DECISION IN AN ADM NI STRATIVE APPEAL OF THE
PRELI M NARY AUDI T REPORT.

16. ABSENT FRAUD OR ABUSE BY THE AUD TED PHARMACY PROVI DER, THE
DEPARTMENT OR THE OFFI CE MAY NOT RECOUP ANY PART OF A CLAIM THAT WAS, IN
VWHOLE OR PART, PREVI QUSLY ADJUDI CATED AS FULLY PAYABLE.

17. VWHENEVER A FI NAL DETERM NATION IS MADE THAT A RECOVERY FROM AN
AUDI TED PHARMACY PROVI DER | S WARRANTED, THE FUNDS MAY BE RECOVERED ONLY
THROUGH THE FOLLOW NG METHODS:

(A) THE DEPARTMENT OR THE OFFI CE MAY RECOVER FUNDS BY CHECK IF THE
PHARVMACY PROVIDER [|S NOTIFIED ON THE WRI TTEN NOTI FI CATI ON OF THE FI NAL
AUDI T DETERM NATI ON OF:

(1) ANY NECESSARY PAYEE | NFORVATI ON;

(1'l) CLAI M DETAILS, | NCLUDI NG THE AMOUNTS OF EACH CONFI RVED OVERPAID
OR M SPAI D CLAIM  AND

(1'11) TOTAL AMOUNT DUE.

(B) THE DEPARTMENT, THE OFFI CE, OR A CONTRACT AUDI TOR MAY RECOVER FROM
A PHARVACY PROVI DER THROUGH ELECTRONI C REM TTANCE | N THE FEDERALLY- AP-
PROVED FORMAT THAT IS IN PLACE AT THE TIME OF THE FUNDS RECOVERY, |IF
CLAAIMS ARE DETAILED WTH THE APPROPRI ATE NATIONAL COUNCIL OF
PRESCRI PTI ON DRUG PROGRAMS ADJUSTMENT CODE | NDI CATI NG AUDI T. EACH CLAIM
LEVEL ELECTRONI C REM TTANCE RECOVERY SHALL | NCLUDE THE PROVI DER S | DEN-
TI FI CATI ON NUMBER, THE PRESCRI PTI ON NUMBER FOR THE RECOVERED CLAIM  THE
DATE OF SERVICE OF THE CLAI M TRANSACTI ON, AND THE RECOVERY AMOUNT FOR
SUCH CLAIM

18. THI S SECTI ON DOES NOT APPLY TO ANY | NVESTI GATIVE AUDI T CONDUCTED
BY THE DEPARTMENT, THE OFFI CE, OR A CONTRACT AUDI TOR WHEN THE DEPARTMENT
HAS REASONABLE AND RELIABLE EVIDENCE THAT A CLAIM SUBM TTED TO THE
DEPARTMENT FOR PAYMENT WAS SUBM TTED W TH A KNOW NG AND W LLFUL | NTENT
TO DEFRAUD THE DEPARTMENT OR OTHERW SE KNOW NGLY AND W LLFULLY M SREPRE-
SENT THE CLAIM

19. THE AUDIT CRITERIA SET FORTH IN TH S SECTI ON SHALL APPLY ONLY TO
AUDI TS OF CLAI MS SUBM TTED FOR PAYMENT AFTER THE EFFECTI VE DATE OF THI' S
SECTI ON.

20. WTH N ONE HUNDRED TEN DAYS OF THE EFFECTI VE DATE OF TH S SECTI ON,
THE DEPARTMENT AND THE OFFICE SHALL ESTABLI SH BY FI NAL REGULATI ON A
PROCESS UNDER VH CH AN AUDI TED PHARVACY PROVI DER MAY FI LE AN ADM NI STRA-
TI VE APPEAL W TH THE DEPARTMENT | F THE PROVIDER | S UNABLE TO RESOLVE A
PRELI M NARY AUDI T DETERM NATI ON SATI SFACTORILY. | F AN ADM NI STRATI VE
APPEAL | S REQUESTED, THE AUDI TED PHARVACY PROVI DER MAY NOT' BE REQUI RED
TO OBTAI N FORVAL REPRESENTATI ON BY LEGAL COUNSEL.
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21. AN ADM NI STRATI VE APPEAL SHALL BE CONDUCTED BY THE DEPARTMENT OR
BY AN AD HOC PEER REVIEW PANEL APPO NTED BY THE DEPARTMENT WH CH
CONSI STS OF AT LEAST THREE PHARMACY PROVI DERS LI CENSED I N THE STATE WHO
ARE ACTI VELY ENGAGED I N THE PRACTI CE OF PHARMACY I N THE STATE AND MJTU-
ALLY AGREEABLE TO THE AUDI TED PHARMACY AND THE DEPARTMENT.

22. |F, FOLLOANNG AN ADM N STRATIVE APPEAL, THE DEPARTMENT OR THE
REVI EW PANEL FI ND THAT AN UNFAVORABLE AUDI T REPORT 1S UNSUBSTANTI ATED,
THE DEPARTMENT SHALL |ISSUE A FINAL DI SM SSAL OF THE FI NDI NGS OF THE
AUDI T REPORT W TH PREJUDI CE, W THOUT THE NEED FOR FURTHER PROCEEDI NGS OR
PENALTY TO THE AUDI TED PHARMACY.

23. THE AUDIT CRITERIA SET FORTH IN THI S SECTI ON SHALL APPLY ONLY TO
AUDI TS OF CLAIMS SUBM TTED FOR PAYMENT AFTER THE EFFECTI VE DATE OF THI S
SECTI ON.

24. (A) ONLY THOSE | NDI VI DUALS OR ENTI TI ES WHO HAVE BEEN EXCLUDED FROM
PARTI Cl PATI ON AS PROVI DERS | N THE MEDI CAL ASSI STANCE PROGRAM AND WHO
HAVE BEEN AFFORDED PROPER AND ADEQUATE NOTI CE AND AN OPPORTUNI TY FOR A
HEARI NG PURSUANT TO STATE AND FEDERAL REGULATI ONS SHALL HAVE THEI R NAMES
AND OTHER | DENTI FYI NG | NFORMATI ON PUBLI SHED AND OTHERW SE MADE AVAI LABLE
TO THE PUBLI C FOR THE PURPCSE OF | DENTI FYI NG SUCH | NDI VI DUAL OR ENTI TY.

(B) THE STATE MEDI CAL ASSI STANCE AUDI T AGENCY SHALL NOT PUBLI SH | DEN-
TIFYING | NFORVATION OF ANY PROVIDER IN THE MEDI CAL ASSI STANCE PROGRAM
VWHO HAS BEEN THE SUBJECT OF AN AUDI T BY THE AGENCY UNTIL TWENTY DAYS
AFTER | SSUANCE OF A FI NAL WRI TTEN REPORT BY THE AGENCY PROVI DED FURTHER
THAT NO ADM NI STRATI VE HEARI NG OR PROCEEDING FOR JUDICIAL REVIEW 1S
PENDI NG AND THE TIME FOR | NI TI ATI NG AN ADM NI STRATI VE HEARI NG OR JUDI -
Cl AL REVI EW HAS EXPI RED.

25. WHERE AUDI T FI NDI NGS BY THE STATE MEDI CAL ASSI STANCE AUDI T  AGENCY
SEEKI NG RECOVERI ES FROM A PHARMACY ARE BASED ON A M SSI NG PRESCRI PTI ON
OR FI SCAL ORDER REQUI RED TO SUPPORT A CLAIM FOR REIMBURSEMENT OR IS
BASED ON AN ACCEPTANCE BY A PHARVACY OF A PRESCRI PTI ON OR FI SCAL ORDER
VH CH WAS NOT PROPERLY COVPLETED PURSUANT TO STATE LAW AND REGULATI ONS,
THE PHARMACY SHALL HAVE THE RI GHT TO SUBM T COLLATERAL DOCUMENTATI ON TO
DEMONSTRATE THE VALIDI TY OF THE PRESCRI PTION OR FISCAL ORDER AND ITS
RIGHT TO REI MBURSEMENT UNDER THE MEDI CAL ASSI STANCE PROGRAM THE AGENCY
AND ANY OTHER REVI EW NG ENTI TY SHALL REVI EW SUCH DOCUMENTATION | N GOOD
FAI TH AND MAKE AN APPROPRI ATE DETERM NATI ON.

26. WHERE A PROVI DER MAKES A GOOD FAI TH EFFORT TO OBTAI N THE | DENTI TY
OF THE | NDI VI DUAL OR ENTITY WHI CH ORDERS MEDI CAL SERVI CES OR SUPPLI ES
FOR WH CH REI MBURSEMENT | S CLAI MED UNDER THE MEDI CAL ASSI STANCE PROGRAM
NO AUDIT FINDING BY THE STATE AUDI T AGENCY SEEKI NG ANY RECOVERY OF
MEDI CAL ASSI STANCE RElI MBURSEMENT SHALL BE MADE WHERE THE PROVI DER CAUSES
TO BE MADE AN ERRONEQUS | DENTI FI CATI ON OF THE ORDERER OF SUCH SERVI CES
OR SUPPLI ES ON ANY CLAI M SUBM TTED TO THE PROGRAM

S 2. This act act shall take effect on the one hundred twentieth day
after it shall have becone a |aw. Effective immediately, the addition,
anmendnent and/or repeal of any rule or regulation necessary for the
i mpl enentation of this act on its effective date is authorized and
directed to be made and conpl eted on or before such effective date.



