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STATE OF NEW YORK

7072
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 19, 2009

Introduced by M of A JOHN, NCOLAN -- Milti-Sponsored by -- M of A
SCHRCEDER -- read once and referred to the Conmttee on Labor

AN ACT to anend the labor law, in relation to hours, wages and supple-
ments for public work and providing for the repeal of certain
provi si ons upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 2 of section 220 of the | abor |aw, as anended
by chapter 678 of the |aws of 2007, is anended to read as foll ows:

2. Each contract to which the state [or a public benefit corporation
or a nunicipal corporation or a comm ssion appointed pursuant to law is
a party, | NCLUDI NG BUT NOT LI M TED TO, ANY CONTRACT, LEASE, GRANT, BOND
COVENANT OR OTHER DEBT AGREEMENT ENTERED | NTO DI RECTLY OR | NDI RECTLY BY
THE STATE, AN | NDUSTRI AL DEVELOPMENT AGENCY, ANY OTHER PUBLIC CORPO
RATI ON AS DEFI NED | N SECTI ON SI XTY-SI X OF THE GENERAL CONSTRUCTI ON LAW
A PUBLI C AUTHORI TY, OR A SIM LAR PUBLI C ENTITY, FINANCING IN WHOLE OR I N
PART, THE CONSTRUCTI ON, DEMOLI TI ON, RECONSTRUCTI ON, EXCAVATI ON, REHABI L-
| TATI ON, REPAI R, RENOVATI ON OR ALTERATION OF A BUI LDING OR AN | MPROVE-
MENT TO PROPERTY, and any contract for public work entered into by a
third party acting in place of, on behalf of and for the benefit of such
public entity pursuant to any | ease, permt or other agreenent between
such third party and the public entity, and which may involve the
enpl oyment of | aborers, workers or mechanics shall contain a stipulation
that no | aborer, worker or mechanic in the enploy of +the contractor,
subcontractor or other person doing or contracting to do the whole or a
part of the work contenplated by the contract shall be permtted or
required to work nore than eight hours in any one cal endar day or nore
than five days in any one week except in cases of extraordinary energen-
cy including fire, flood or danger to |ife or property. No such person
shall be so enployed nore than eight hours in any day or nore than five
days in any one week except in such emergency. Extraordinary energency

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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within the neaning of this section shall be deenmed to include situations
in which sufficient |aborers, workers and nechani cs cannot be enpl oyed
to carry on public work expeditiously as a result of such restrictions
upon the nunber of hours and days of |abor and the i medi ate comrence-
ment or prosecution or conpletion without undue delay of the public work
is necessary in the judgnment of the conm ssioner for the preservation of
the contract site and for the protection of the life and |inb of the
persons using the sane. Upon the application of any person interested,
t he conmi ssioner shall nmake a determ nation as to whether or not on any
public project or on all public projects in any area of this state,
sufficient |aborers, workers and mechanics of any or all classifications
can be enployed to carry on work expeditiously if their labor is
restricted to eight hours per day and five days per week, and in the
event that the conmmi ssioner determines that there are not sufficient
wor kers, |aborers and nmechanics of any or all classifications which may
be enpl oyed to carry on such work expeditiously if their labor is
restricted to eight hours per day and five days per week, and the inmme-
di at e comrencenent or prosecution or conpletion wthout undue delay of
the public work is necessary in the judgnment of the comm ssioner for the
preservation of the contract site and for the protection of the |life and
linb of the persons wusing the sane, the conm ssioner shall grant a
di spensation permtting all |laborers, workers and nechanics, or any
classification of such |aborers, workers and nmechanics, to work such
addi ti onal hours or days per week on such public project or in such
areas the comm ssioner shall determ ne. Whenever such a di spensation is
granted, all work in excess of eight hours per day and five days per
week shall be considered overtime work, and the |aborers, workers and
nmechani cs perform ng such work shall be paid a prem um wage conmensurate
with the prem umwages prevailing in the area in which the work is
performed. No such dispensation shall be effective with respect to any
public work unless and until the departnment of jurisdiction, as defined
in this section, certifies to the conmm ssioner that such public work is
of an inportant nature and that a delay in carrying it to conpletion
would result in serious disadvantage to the public. Tinme lost in any
week because of inclenent weather by enployees engaged in t he
construction, reconstruction and mai ntenance of hi ghways outside of the
limts of cities and villages may be nmade up during that week and/or the
succeedi ng three weeks.

S 2. Subdivision 2 of section 220 of the Ilabor I|aw, as anended by
chapter 851 of the laws of 1947, is amended to read as foll ows:

2. Each contract to which the state [or a public benefit corporation
or a nunicipal corporation or a comm ssion appointed pursuant to law is
a party, I NCLUDI NG BUT NOT LIM TED TO, ANY CONTRACT, LEASE, GRANT, BOND
COVENANT OR OTHER DEBT AGREEMENT ENTERED | NTO DI RECTLY OR | NDI RECTLY BY
THE STATE, AN |NDUSTRI AL DEVELOPMENT AGENCY, ANY OTHER PUBLI C CORPO-
RATI ON AS DEFI NED | N SECTI ON SI XTY-SI X OF THE GENERAL CONSTRUCTI ON LAW
A PUBLI C AUTHORI TY, OR A SIM LAR PUBLI C ENTITY, FINANCING IN WHOLE OR I N
PART, THE CONSTRUCTI ON, DEMOLI TI ON, RECONSTRUCTI ON, EXCAVATI ON, REHABI L-
| TATION, REPAIR, RENOVATI ON OR ALTERATI ON OF A BUI LDI NG OR AN | MPROVE-
MENT TO PROPERTY, and which nmay involve the enploynent of |aborers,
[worknmen] WORKERS or nechanics shall contain a stipulation that no
| aborer, [workman] WORKER or nechanic in the enploy of the contractor
subcontractor or other person doing or contracting to do the whole or a
part of the work contenplated by the contract shall be permtted or
required to work nore than eight hours in any one cal endar day or nore
than five days in any one week except in cases of extraordinary energen-
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cy including fire, flood or danger to |life or property. No such person
shall be so enpl oyed nore than eight hours in any day or nore than five
days in any one week except in such emergency. Extraordinary energency
within the neaning of this section shall be deenmed to include situations
in which sufficient |aborers, [worknmen] WORKERS and nechani cs cannot be
enpl oyed to carry on public work expeditiously as a result of such
restrictions upon the nunber of hours and days of |abor and the imedi -
ate commencenent or prosecution or conpletion w thout undue del ay of the
public work is necessary in the judgnent of the [industrial] comm ssion-
er for the preservation of the contract site and for the protection of
the life and |inb of the persons using the same. Upon the application of
any person interested, the [industrial] conm ssioner shall make a deter-
mnation as to whether or not on any public project or on all public
projects in any area of this state, sufficient |aborers, [worknen] WORK-
ERS and nmechanics of any or all classifications can be enployed to carry
on work expeditiously if their labor is restricted to eight hours per
day and five days per week, and in the event that the [industrial]
conmmi ssi oner determ nes that there are not sufficient [workmen] WORKERS
| aborers and nechanics of any or all classifications which my be
enployed to carry on such work expeditiously if their labor is
restricted to eight hours per day and five days per week, and the inmme-
diate commencenent or prosecution or conpletion wthout undue del ay of
the public work is necessary in the judgnment of the [industrial] comm s-
sioner for the preservation of the contract site and for the protection
of the Iife and Iinb of the persons using the sane, the [industrial]
commi ssioner shall grant a dispensation permtting all |aborers, [work-
men] WORKERS and nechanics, or any classification of such |aborers,
[ wor kmen] WORKERS and nechanics, to work such additional hours or days
per week on such public project or in such areas the [industrial]
commi ssi oner shall determ ne. Whenever such a dispensation is granted,
all work in excess of eight hours per day and five days per week shal
be consi dered overtine work, and the |aborers, [workmen] WRKERS and
nmechani cs perform ng such work shall be paid a prem um wage conmensurate
with the premium wages prevailing in the area in which the work is
performed. No such dispensation shall be effective with respect to any
public work unless and until the departnent of jurisdiction, as defined
in this section, certifies to the [industrial] conmm ssioner that such
public work is of an inportant nature and that a delay in carrying it to
conpl etion would result in serious disadvantage to the public. Tine |ost
in any week because of inclenment weather by enpl oyees engaged in the
construction, reconstruction and mai ntenance of hi ghways outside of the
limts of cities and villages may be nmade up during that week and/or the
succeedi ng three weeks.

S 3. Section 220 of the |labor Iaw is anmended by addi ng a new subdi vi -
sion 4-a to read as foll ows:

4-A. A FOR THE PURPOSES OF THI'S ARTICLE ONLY, AND SUBJECT TO THE
PROVI SIONS OF PARAGRAPHS B AND C OF THI'S SUBDI VI SI ON, PUBLI C WORK OR
PUBLI C WORKS SHALL | NCLUDE ALL CONSTRUCTI ON, DEMOLI TI ON, RECONSTRUCTI ON,
EXCAVATI ON, REHABI LI TATION, REPAIRS, RENOVATION OR ALTERATION OF A
BU LDI NG OR | MPROVEMENT TO PROPERTY PERFORMED PURSUANT TO A CONTRACT OR
OTHER AGREEMENT ENTERED | NTO DI RECTLY OR | NDI RECTLY BY THE STATE OR
OTHER PUBLI C ENTI TY OR PUBLI C CORPORATI ON GOVERNED BY SUBDI VI SI ON TWO OF
THI'S SECTI ON | NVOLVI NG THE EMPLOYMENT OF LABORERS, WORKERS OR MECHANI CS
VWHERE THE STATE OR ANOTHER SUCH PUBLIC ENTITY OR PUBLIC CORPORATI ON
| SSUES BONDS OR PROVI DES GRANTS OR OTHER FI NANCI AL SUBSI DI ES TO FI NANCE
SUCH PRQJECTS I N WVHOLE OR I N PART, OR ENTERS | NTO AN AGREEMENT FOR THE
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OMERSH P OR USE OF SUCH BUI LDI NGS OR PROPERTY WTH A PRI VATE OANER OR
DEVELOPER. FOR PURPOSES OF TH S ARTICLE, PUBLIC WORK OR PUBLIC WORKS
SHALL BE LIMTED TO ALL CONSTRUCTI ON, DEMOLI TI ON, RECONSTRUCTI ON, EXCA-
VATI ON, REHABI LI TATI ON, REPAI RS, RENOVATI ON OR ALTERATI ON OF A BUI LDl NG
OR | MPROVEMENT TO PROPERTY PERFORMED PURSUANT TO THE AFORESAI D CONTRACT
OR OTHER AGREEMENT AND SHALL NOT | NCLUDE WORK PERFORMED SUBSEQUENT THER-
ETO

B. THE PROVISIONS OF TH S ARTI CLE SHALL NOT APPLY TO PRI VATELY OWNED
PROQIECTS WHOSE NET PRESENT VALUE |S LESS THAN TWO HUNDRED THOUSAND
DOLLARS. VWHERE THE VALUE OF DI RECTLY PROVI DED PUBLI C FUNDS AND THE NET
PRESENT VALUE OVER THE FI RST TEN YEARS OF A PROQJIECT UNDERTAKEN PURSUANT
TO SUCH CONTRACT OF ANY | NDI RECT PUBLI C SUBSI DI ES, VWH CH SHALL | NCLUDE
BUT NOT BE LI M TED TO | NTEREST RATE RELI EF AND TAX EXEMPTI ONS OR ABATE-
MENTS, BUT WHI CH SHALL NOT | NCLUDE THI RD- PARTY PAYMENTS, IS ONE-TH RD OR
LESS OF THE TOTAL VALUE OF SUCH PRQIECT, THE PROVI SIONS OF TH S ARTI CLE
SHALL NOT APPLY UNLESS THE PRQIECT |'S SUBSTANTI ALLY OF A PUBLIC NATURE
AS DETERM NED BY CONSI DERATI ON OF THE FOLLOW NG FACTORS:

(1) THE PRQIECT IS OANED, LEASED AND/ OR OPERATED BY A PUBLI C ENTI TY;

(2) THE PRQIECT IS NOT FUNDED NOR THE DEBT AMORTI ZED, DI RECTLY OR
I NDI RECTLY, I N WHOLE OR I N PART, BY PRIVATE FUNDS, AND THE FI NANCI AL
Rl SKS OF THE PRQJECT ARE W TH A PUBLI C ENTI TY;

(3) THE PRQIECT IS CONSTRUCTED PURSUANT TO A CONTRACT REQUI RED TO BE
PUBLI CLY Bl D PURSUANT TO LAW AND THE DESIGN AND CONSTRUCTION OF THE
PRQIECT |'S SUBSTANTI ALLY CONTROLLED BY A PUBLI C ENTI TY,;

(4) THE PRQIECT IS SUBSTANTI ALLY FOR A PUBLI C PURPOSE, BENEFI T, ENJOY-
MENT OR USE.

C. THE PUBLIC ENTITY OR PUBLIC CORPORATION VHICH | S I NVOLVED IN A
PRQIECT COVERED BY THI S ARTI CLE SHALL DETERM NE, |IN THE FI RST | NSTANCE,
WHETHER THE PROVISIONS OF TH S ARTI CLE APPLY. ON ANY PRQJECT OF TOTAL
VALUE OF TWO HUNDRED FI FTY THOUSAND DOLLARS OR MORE, OR ON A PRQIECT NOT
REQUI RED TO BE PUBLI CLY ADVERTI SED AND COWMPETI Tl VELY BI D PURSUANT TO ANY
APPLI CABLE STATUTE, THE PUBLIC ENTITY OR PUBLIC CORPORATI ON SHALL
PROVIDE NOTICE TO THE COW SSIONER AND THE COWM SSI ONER OF ECONOM C
DEVELOPMENT OF THE APPLI CABILITY OF THHS ARTICLE. WTH N TH RTY DAYS OF
RECEI VING SUCH NOTICE, THE COMM SSI ONER SHALL AFFI RM OR OVERRULE SUCH
DETERM NATI ON, NOTI FY THE PUBLIC ENTITY OR PUBLIC CORPORATION, AND
PUBLI SH THE DECI SION I N THE STATE REG STER. W TH N FI FTEEN DAYS OF SUCH
PUBLI CATI ON, ANY PARTY W TH A DI RECT | NTEREST I N THE APPLI CATION OF THI S
ARTI CLE, | NCLUDI NG THE PUBLI C ENTI TY OR PUBLI C CORPCORATI ON | NVOLVED, MNAY
APPEAL THE DECI SION OF THE COW SSIONER TO AN | MPARTI AL ARBI TRATI ON
PROCESS ADM NI STERED BY THE AMERI CAN ARBI TRATI ON ASSOCI ATI ON.  SUCH ARBI -
TRATION PROCESS SHALL BE ADM NI STERED IN AN EXPEDI TED FASH ON AND
COVPLETED W THI N THI RTY DAYS AFTER THE RECEIPT OF A NOTICE OF APPEAL
UNDER THE RULES ESTABLI SHED BY THE AMERI CAN ARBI TRATI ON ASSCCI ATI ON. THE
THI RTY- DAY TI ME PERI CD FOR COMPLETI ON OF THE ARBI TRATI ON MAY BE EXTENDED
BY THE ARBI TRATOR FOR GOOD CAUSE. THE DETERM NATI ON OF THE ARBI TRATOR
SHALL BE FINAL, SUBJECT TO REVIEW IN ACCORDANCE WTH ARTICLE
SEVENTY-FIVE OF THE C VIL PRACTICE LAWAND RULES. ALL DETERM NATI ONS
MADE PURSUANT TO THI S PARAGRAPH SHALL BE COVPLETED PRI OR TO ADVERTI SI NG
FOR COWPETI TI VE BI DS OR, WHERE A CONTRACT IS NOI' REQUI RED TO BE PUBLI CLY
BID, PRIOR TO AWARD OF ANY CONTRACT. THE COWM SSI ONER SHALL MAI NTAI'N AN
| NDEX OF ALL SUCH DETERM NATI ONS. | N THE EVENT THAT THE PRI VATE OMNER OR
THE DEVELOPER AGREES W TH THE PUBLI C ENTI TY OR PUBLI C CORPORATI ON TO PAY
PREVAI LI NG WAGES, THE PROVI SIONS OF THI S PARAGRAPH SHALL NOT APPLY.

D. APPRENTICES SHALL BE USED ON ANY PUBLI C WORK PRQIECT THAT WLL
REQUI RE THE USE OF WORKERS FROM APPRENTI CEABLE CRAFTS OR TRADES. SUCH
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APPRENTI CES SHALL BE PARTI Cl PANTS | N APPRENTI CESH P PROGRAMS CERTI FI ED
BY THE DEPARTMENT | N ACCORDANCE W TH REGULATIONS PROMULGATED BY THE
COW SSI ONER  PURSUANT TO ARTICLE TWENTY-THREE OF TH'S CHAPTER IN
ACCORDANCE W TH THE FEDERAL FI TZGERALD ACT, 29 U.S.C. S 50, SPONSORS OF
SUCH APPRENTI CESH P PROGRAMS SHALL ESTABLI SH AFFI RVATI VE ACTI ON  PLANS,
| NCLUDI NG GOALS AND TIMETABLES, FOR THE ADM SSI ON OF M NORI TY AND/ OR
FEMALE APPLI CANTS | NTO THEI R APPRENTI CE ELI G BI LI TY POOLS. WHERE A SPON
SOR FAILS TO SUBM T SUCH GOALS AND Tl METABLES OR SUBM TS GOALS AND TI ME-
TABLES VWHI CH THE COVM SSI ONER FI NDS UNACCEPTABLE, THE COWM SSI ONER SHALL
ESTABLI SH GOALS AND Tl METABLES APPLI CABLE TO SUCH SPONSOR FOR THE ADM S-
SION OF M NORITY ANDY OR FEMALE APPLI CANTS INTO I TS ELIGBILITY POOL OR
SELECTI ON OF APPRENTI CES, AS APPROPRI ATE. SUCH SPONSORS SHALL MAKE GOOD
FAI TH EFFORTS TO ATTAI N GOALS AND TIMETABLES |IN ACCORDANCE W TH THE
REQUI REMENTS OF TH S PARAGRAPH, | NCLUDI NG CONTRACTI NG W TH APPROPRI ATE
LOCAL COMMUNI TY- BASED ORGANI ZATI ONS, FOR ESTABLI SHVENT AND SPONSORSHI P
OF PRE- EMPLOYMENT/ PRE- APPRENTI CESHI P SCREENI NG AND TRAI NI NG PROGRAMS | N
ORDER TO |IDENTIFY QUALIFIED PERSONS FOR WORK OPPORTUNITIES IN THE
CONSTRUCTI ON | NDUSTRY. THE COWMM SSI ONER SHALL ON AN ANNUAL BASI S REPORT
TO THE GOVERNOR AND THE LEQ SLATURE CONCERNI NG AFFI RMATI VE ACTI ON PLANS
OF SUCH SPONSORS AND WHETHER THE GOALS AND TI METABLES THEREI N HAVE BEEN
ATTAI NED.

S 4. Section 220 of the |l abor Iaw is amended by addi ng a new subdi vi -
sion 4-b to read as foll ows:

4-B. TH' S ARTI CLE SHALL NOT APPLY TO CONSTRUCTI ON, DEMOLI TI ON, RECON
STRUCTI ON, EXCAVATI ON, REHABI LI TATI ON, REPAI RS, RENOVATI ON OR ALTERATI ON
OF A PRIVATELY OWED RESIDENTIAL BU LDING OR | MPROVEMENT | NCLUDI NG
ANCI LLARY FACI LI TI ES EXCEPT WHEN A DI RECT CAPI TAL GRANT OF PUBLI C FUNDS
VWH CH EXCEEDS FIFTY-ONE PERCENT OF THE TOTAL VALUE OF THE PRQJECT IS
PROVI DED FOR NEW CONSTRUCTI ON AND EI THER THE TOTAL NUMBER OF UNFTS IN A
G VEN BUI LDI NG EXCEEDS ONE HUNDRED OR THE BUI LDI NG EXCEEDS SEVEN STORI ES
IN HEIGHT. A DI RECT CAPI TAL GRANT OF PUBLI C FUNDS SHALL NOT BE | NTER-
PRETED TO | NCLUDE LOANS THAT ARE TO BE REPAI D OR TAX | NCENTI VES.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a |law and shall apply to all applicable contracts
or other agreenents entered into after such effective date; provided
that the anmendnents to subdivision 2 of section 220 of +the Ilabor I|aw
made by section one of this act shall be subject to the expiration and
reversi on of such subdivision pursuant to section 5 of chapter 678 of
the laws of 2007, as anended, when upon such date the provisions of
section two of this act shall take effect; provided, further that the
amendnments nade to sections two, three and four of this act shall remain
in full force and effect until June 30, 2014, when upon such date the
provi si ons of such sections shall expire and be deened repeal ed.



