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STATE OF NEW YORK

6793
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 12, 2009

Introduced by M of A BALL, TOMSEND, ERRI GO, M LLER, CALHOUN, MDO
NOUGH, A A@IO -- Milti-Sponsored by -- M of A CROUCH, QU NN -- read
once and referred to the Conmttee on Labor

AN ACT to anend the tax | aw, the workers' conpensation |aw and the | abor
law, in relation to classifications of enployees; and to repeal
certain provisions of the workers' conpensation |aw and the | abor |aw
relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 170 of the tax law is anmended by adding a new
subdivision 9 to read as foll ows:

9. THE DEPARTMENT SHALL PROMULGATE AND REGULARLY UPDATE RULES AND
REGULATI ONS DEFI NI NG AND ESTABLI SHI NG A PROCEDURE FOR DETERM NI NG WHETH-
ER A PERSON | S AN EMPLOYEE.

(A) EMPLOYEE SHALL NOT | NCLUDE ANY PERSON PERFORM NG A SERVI CE | F:

(1) THE PERSON | S FREE FROM CONTROL AND DI RECTION IN CONNECTION W TH
THE PERFORMANCE OF THE SERVI CE, BOTH UNDER HI' S OR HER CONTRACT FOR THE
PERFORMANCE OF SERVI CE AND | N FACT;

(1'l) THE SERVI CE | S PERFORVED OUTSI DE THE USUAL COURSE OF THE BUSI NESS
OF AN EMPLOYER; AND

(1'l'l) THE PERSON | S CUSTOVARI LY ENGAGED |IN AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED.

(B) THE FAI LURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES, OR TO PAY
UNEMPLOYMENT  COWVPENSATI ON CONTRI BUTI ONS OR WORKERS' COMPENSATI ON PREM -
UVS W TH RESPECT TO A PERSON S WAGES SHALL BE CONSIDERED IN MAKING A
DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

(© A PERSON S EXERCI SE OF THE OPTI ON TO SECURE WORKERS' COWVPENSATI ON
| NSURANCE W TH A CARRI ER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT
BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD10108- 02- 9
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S 2. Paragraphs (a) and (b) of subdivision 2 of section 171-h of the
tax | aw, as anended by chapter 398 of the |laws of 1997, are anended to
read as foll ows:

(a) (1) "enployee" neans an individual who is an enployee [within the
nmeani ng of chapter twenty-four of the internal revenue code of 1986] AS
DETERM NED BY THE DEPARTMENT, and does not i ncl ude:

(A) an enployee of a federal or state agency performng intelligence
or counterintelligence functions if the head of such agency has deter-
mned that a report made pursuant to this section with respect to the
i ndi vi dual coul d endanger the safety of the enployee or conpronise an
ongoi ng investigation or intelligence nmission; OR

(B)(lI) ANY INDIVIDUAL WHO IS FREE FROM CONTROL AND DI RECTION I N
CONNECTI ON W TH THE PERFORMANCE OF A SERVICE, BOTH UNDER H S OR HER
CONTRACT FOR THE PERFORMANCE OF SERVI CE OR I N FACT;

(I'l) THE SERVI CE | S PERFORMED QUTSI DE OF THE USUAL COURSE OF BUSI NESS
OF THE EMPLOYER; AND

(1'1'l') THE I NDI VIDUAL | S CUSTOVARI LY ENGAGED | N AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED,

(I'l) THE FAILURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES, OR TO PAY
UNEMPLOYMENT COVPENSATI ON CONTRI BUTI ONS OR WORKERS' COWVPENSATI ON  PREM -
UMS WTH RESPECT TO AN INDVIDUAL'S WAGES SHALL NOT BE CONSI DERED I N
MAKI NG A DETERM NATI ON PURSUANT TO THI S PARAGRAPH.

(I'1'1) AN INDIVIDUAL'S EXERCISE OF THE OPTION TO SECURE WORKERS
COVPENSATI ON | NSURANCE W TH A CARRI ER AS A SOLE PROPRI ETOR OR PARTNER-
SHI P SHALL NOT BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI'S
PARAGRAPH.

(b) "enployer"” means an individual or entity [within the neani ng given
the termenployer in section three thousand four hundred one (d) of the
i nternal revenue code of 1986] ENGAGED | N THE EMPLOYMENT OF ANY EMPLOYEE
OR EMPLOYEES and i ncl udes:

(i) any governnental entity, and

(ii) any | abor organi zation as defined in section two (5) of the
national labor relations act, including any entity (also known as a
“hiring hall") which is used by such | abor organization and an enpl oyer
to carry out the requirenents described in section eight (f)(3) of the
national |abor relations act with respect to any agreenent that may
exi st between the | abor organi zati on and the enpl oyer.

S 3. Section 611 of the tax law is anmended by addi ng a new subsection
(c) to read as foll ows:

(© UNDOCUMENTED WORKER. A PERSON NOR A RESI DENT OF THI S STATE NOR A
NONRESI DENT, AND CONSI DERED AN UNDOCUMENTED WORKER AS DETERM NED BY THE
DEPARTMENT, EARNI NG | NCOVE I N THI S STATE, SHALL BE TAXED AS A RESI DENT
PURSUANT TO THE PROVI SIONS OF THI S ARTI CLE. SHOULD SUCH PERSON FAI L TO
COWLY WTH THE PROVISIONS OF THIS ARTICLE, EACH EMPLOYER WHO PAID
I NCOVE TO SUCH UNDOCUMENTED WORKER SHALL BE RESPONSI BLE FOR COWVPLYI NG
W TH THE PROVI SIONS OF THI S ARTI CLE IN THE PLACE AND STEAD OF THE UNDOC-
UMENTED WORKER.

S 4. Subsection (e) of section 697 of the tax law is anended by addi ng
a new paragraph 3-b to read as foll ows:

(3-B) NOTHING I N THI S SUBSECTI ON SHALL BE CONSTRUED TO PRCHI BIT THE
DEPARTMENT, | TS EMPLOYEES OR OFFI CERS FROM REVI EW NG THE WAGE PAYMENT
RECORDS AND CONTRACTS OF ANY PERSON OR ENTITY FOR THE PURPOCSE OF DETER-
M N NG THE CLASSIFICATION OF ANY |IND VIDUAL AS AN EMPLOYEE OF SUCH
PERSON OR EMPLOYER ALL | NFORVATI ON DERI VED FROM ANY SUCH REVI EW MAY BE
DI SCLOSED TO THE DEPARTMENT OF LABOR AND THE WORKERS' COWMPENSATI ON
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BOARD, AND THEI R OFFI CERS AND EMPLOYEES | N CONNECTI ON W TH THEI R LAWFUL
DUTI ES.

S 5. Subdivision 4 of section 2 of the workers' conpensation law is
REPEALED and a new subdivision 4 is added to read as fol |l ows:

4. "EMPLOYEE" MEANS A PERSON ENGAGED | N EMPLOYMENT | N ONE OF THE OCCU
PATI ONS ENUMERATED | N SECTI ON THREE OF THI S ARTI CLE OR ANY OTHER EMPLOY-
MENT AS DETERM NED BY THE DEPARTMENT OF TAXATI ON AND FI NANCE.

(A) SUCH TERM SHALL NOT | NCLUDE ANY PERSON PERFORM NG A SERVI CE | F:

(1) THE PERSON | S FREE FROM CONTROL AND DI RECTION IN CONNECTION W TH
THE PERFORMANCE OF THE SERVI CE, BOTH UNDER HI' S OR HER CONTRACT FOR THE
PERFORMANCE OF SERVI CE AND | N FACT;

(1'l) THE SERVI CE | S PERFORVED OUTSI DE THE USUAL COURSE OF THE BUSI NESS
OF AN EMPLOYER;, AND

(1'l'l) THE PERSON | S CUSTOVARI LY ENGAGED |IN AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED.

(B) THE FAI LURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES, OR TO PAY
UNEMPLOYMENT  COVPENSATI ON CONTRI BUTI ONS OR WORKERS' COMPENSATI ON PREM -
UVS W TH RESPECT TO A PERSON S WAGES SHALL NOT BE CONSI DERED | N MAKI NG A
DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

(©) A PERSON S EXERCI SE OF THE OPTI ON TO SECURE WORKERS'  COWVPENSATI ON
| NSURANCE W TH A CARRIER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT
BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

S 6. Subdivision 5 of section 201 of the workers' conpensation law is
REPEALED and a new subdivision 5 is added to read as fol |l ows:

5. "EWMPLOYEE" MEANS A PERSON ENGAGED | N ANY EMPLOYMENT AS DETERM NED
BY THE DEPARTMENT OF TAXATI ON AND FI NANCE.

(A) SUCH TERM SHALL NOT | NCLUDE ANY PERSON PERFORM NG A SERVI CE | F:

(1) THE PERSON | S FREE FROM CONTROL AND DI RECTION IN CONNECTION W TH
THE PERFORMANCE OF THE SERVI CE, BOTH UNDER HI' S OR HER CONTRACT FOR THE
PERFORMANCE OF SERVI CE AND | N FACT;

(1'l) THE SERVI CE | S PERFORVED OUTSI DE THE USUAL COURSE OF THE BUSI NESS
OF AN EMPLOYER; AND

(1'l'l) THE PERSON | S CUSTOVARI LY ENGAGED |IN AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED.

(B) THE FAI LURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES, OR TO PAY
UNEMPLOYMENT  COWVPENSATI ON CONTRI BUTI ONS OR WORKERS' COMPENSATI ON PREM -
UVS W TH RESPECT TO A PERSON S WAGES SHALL NOT BE CONSI DERED | N MAKI NG A
DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

(© A PERSON S EXERCI SE OF THE OPTI ON TO SECURE WORKERS'  COWPENSATI ON
| NSURANCE W TH A CARRIER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT
BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

S 7. Subdivision 5 of section 2 of the labor law is anmended to read as
fol | ows:

5. "Enpl oyee" neans a nmechanic, workingnman or |aborer working for
another for hire AS DETERM NED BY THE DEPARTMENT OF TAXATI ON AND
FI NANCE.

(A) SUCH TERM SHALL NOT | NCLUDE ANY PERSON PERFORM NG A SERVI CE | F:

(1) THE PERSON | S FREE FROM CONTROL AND DI RECTION IN CONNECTION W TH
THE PERFORMANCE OF THE SERVI CE, BOTH UNDER HI' S OR HER CONTRACT FOR THE
PERFORMANCE OF SERVI CE AND | N FACT;

(1'l) THE SERVI CE | S PERFORVED OUTSI DE THE USUAL COURSE OF THE BUSI NESS
OF AN EMPLOYER;, AND
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(1'1'l) THE PERSON | S CUSTOVARI LY ENGAGED |IN AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED.

(B) THE FAILURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES, OR TO PAY
UNEMPLOYMENT COVPENSATI ON CONTRI BUTI ONS OR WORKERS' COWVPENSATI ON  PREM -
UVS W TH RESPECT TO A PERSON S WAGES SHALL NOT BE CONSI DERED | N MAKI NG A
DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

(© A PERSON S EXERCI SE OF THE OPTI ON TO SECURE WORKERS' COWPENSATI ON
| NSURANCE W TH A CARRI ER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT
BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

S 8. Subdivision 2 of section 190 of the I abor |aw, as added by chap-
ter 548 of the |aws of 1966, is anended to read as foll ows:

2. "Enpl oyee" neans any person enployed for hire by an enployer in any
enpl oynent AS DETERM NED BY THE DEPARTMENT OF TAXATI ON AND FI NANCE.

(A) SUCH TERM SHALL NOT | NCLUDE ANY PERSON PERFORM NG A SERVI CE | F:

(1) THE PERSON | S FREE FROM CONTROL AND DI RECTION IN CONNECTION W TH
THE PERFORMANCE OF THE SERVI CE, BOTH UNDER HI S OR HER CONTRACT FOR THE
PERFORMANCE OF SERVI CE AND | N FACT;

(1'l) THE SERVI CE | S PERFORVED OUTSI DE THE USUAL COURSE OF THE BUSI NESS
OF AN EMPLOYER; AND

(I'l'l) THE PERSON | S CUSTOVARI LY ENGAGED |IN AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED.

(B) THE FAI LURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES, OR TO PAY
UNEMPLOYMENT  COWVPENSATI ON CONTRI BUTI ONS OR WORKERS' COMPENSATI ON PREM -
UVS W TH RESPECT TO A PERSON S WAGES SHALL NOT BE CONSI DERED | N MAKI NG A
DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

(© A PERSON S EXERCI SE OF THE OPTI ON TO SECURE WORKERS'  COWVPENSATI ON
| NSURANCE W TH A CARRIER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT
BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

S 9. Section 511 of the labor law is anended by adding a new subdivi-
sion 23 to read as fol |l ows:

23. (A) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF THI' S SECTI ON, EMPLOY-
MENT SHALL BE DEFINED BY THE DEPARTMENT OF TAXATION AND FI NANCE.
EMPLOYMENT SHALL NOT | NCLUDE WORK BY ANY PERSON PERFORM NG A SERVI CE | F:

(1) THE PERSON | S FREE FROM CONTROL AND DI RECTI ON | N CONNECTI ON W TH
THE PERFORMANCE OF THE SERVI CE, BOTH UNDER HI S OR HER CONTRACT FOR THE
PERFORVMANCE OF THE SERVI CE AND | N FACT;

(1'l) THE SERVI CE | S PERFORVED OUTSI DE THE USUAL COURSE OF THE BUSI NESS
OF AN EMPLOYER;, AND

(I'11) THE PERSON |S CUSTOVARI LY ENGAGED | N AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED.

(B) THE FAILURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES, OR TO PAY
UNEMPLOYMENT COVPENSATI ON CONTRI BUTI ONS OR WORKERS' COWVPENSATI ON  PREM -
UVS W TH RESPECT TO A PERSON S WAGES SHALL NOT BE CONSI DERED | N MAKI NG A
DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

(© A PERSON S EXERCI SE OF THE OPTI ON TO SECURE WORKERS' COWPENSATI ON
| NSURANCE W TH A CARRI ER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT
BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

S 10. Subdivision 5 of section 651 of the |labor |aw is REPEALED and a
new subdivision 5 is added to read as fol |l ows:

5. "EMPLOYEE" MEANS A PERSON ENGAGED | N ANY EMPLOYMENT AS DETERM NED
BY THE DEPARTMENT OF TAXATI ON AND FI NANCE.

(A) SUCH TERM SHALL NOT | NCLUDE ANY PERSON PERFORM NG A SERVI CE | F:
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(1) THE PERSON | S FREE FROM CONTROL AND DI RECTI ON | N CONNECTI ON W TH
THE PERFORMANCE OF THE SERVI CE, BOTH UNDER HI S OR HER CONTRACT FOR THE
PERFORMANCE OF SERVI CE AND | N FACT;

(1'l) THE SERVI CE | S PERFORVED OUTSI DE THE USUAL COURSE OF THE BUSI NESS
OF AN EMPLOYER;, AND

(I'11) THE PERSON |S CUSTOVARI LY ENGAGED | N AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED.

(B) THE FAILURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES OR TO PAY
UNEMPLOYMENT COVPENSATI ON CONTRI BUTI ONS OR WORKERS' COWVPENSATI ON  PREM -
UVS W TH RESPECT TO A PERSON S WAGES SHALL NOT BE CONSI DERED | N MAKI NG A
DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

(© A PERSON S EXERCI SE OF THE OPTI ON TO SECURE WORKERS' COWPENSATI ON
| NSURANCE W TH A CARRI ER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT
BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

S 11. Subdivision 2 of section 671 of the I abor |aw, as added by chap-
ter 552 of the laws of 1969, is anended to read as foll ows:

2. (A "Enployee" includes any individual enployed or permtted to
wor k by an enpl oyer on a farm AS DETERM NED BY THE COWM SSI ONER OF TAXA-
TI ON AND FI NANCE but shall not include: [(a)] (I) donmestic service in
the home of the enployer; [(b)] (Il) the parent, spouse, child or other
menber of the enployer's imediate famly; [(c)] (Il1l) a mnor under
seventeen years of age enployed as a hand harvest worker on the sane
farmas his parent or guardian and who is paid on a piece-rate basis at
the sanme piece rate as enpl oyees seventeen years of age or over; [(d)]
(1'V) an individual enployed or permtted to work for a federal, state,
or a nunicipal governnent or political subdivision thereof; or [(e)] (V)
an individual to whomthe provisions of article nineteen of this chapter
are applicable.

(B) SUCH TERM SHALL NOT | NCLUDE ANY PERSON PERFORM NG A SERVI CE | F:

(1) THE PERSON | S FREE FROM CONTROL AND DI RECTI ON | N CONNECTI ON W TH
THE PERFORMANCE OF THE SERVI CE, BOTH UNDER HI S OR HER CONTRACT FOR THE
PERFORMANCE OF SERVI CE AND | N FACT;

(1'l) THE SERVI CE | S PERFORVED QUTSI DE OF THE USUAL COURSE OF THE BUSI -
NESS OF AN EMPLOYER; AND

(I'11) THE PERSON |S CUSTOVARI LY ENGAGED | N AN | NDEPENDENTLY ESTAB-
LI SHED TRADE, OCCUPATI ON, PROFESSI ON OR BUSI NESS OF THE SAME NATURE AS
THAT | NVOLVED I N THE SERVI CE PERFORMED.

(© THE FAILURE TO W THHOLD FEDERAL OR STATE | NCOVE TAXES, OR TO PAY
UNEMPLOYMENT COVPENSATI ON CONTRI BUTI ONS OR WORKERS' COWVPENSATI ON  PREM -
UVS W TH RESPECT TO A PERSON S WAGES SHALL NOT BE CONSI DERED | N MAKI NG A
DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

(D) A PERSON S EXERCI SE OF THE OPTI ON TO SECURE WORKERS' COWVPENSATI ON
| NSURANCE W TH A CARRI ER AS A SOLE PROPRI ETOR OR PARTNERSHI P SHALL NOT
BE CONSI DERED | N MAKI NG A DETERM NATI ON PURSUANT TO THI S SUBDI VI SI ON.

S 12. This act shall take effect on the first of January next succeed-
ing the date on which it shall have beconme a | aw, provided that, effec-
tive inmediately, any rules and regul ati ons necessary to inplenent the
provisions of this act on its effective date are authorized and directed
to be conpleted on or before such date.



