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I ntroduced by M of A BRENNAN, CLARK, JEFFRIES, ORTIZ, ROBI NSO\, ROSEN-
THAL, DI AZ, PERRY, CAMARA, CAHI LL, GALEF, J. RIVERA, P. RIVERA, SCAR-
BOROUGH, BOYLAND, N. RIVERA, BRODSKY, LANCVAN, KAVANAGH, DI NOW TZ,
RAMOS, MAI SEL, ESPAILLAT, HOOPER, ENGLEBRI GHT, SPANO -- Milti - Spon-
sored by -- M of A ABBATE, ALESSI, ALFANO, ARROYO, AUBRY, BENEDETTO,
BENJAM N, BI NG  BROOK- KRASNY, COLTON, COOK, CYMBROWN TZ, Del MONTE
DESTI TO, EDDI NGTON, FIELDS, GABRYSZAK, GLICK, GOITFRIED, GREENE
HEASTI E, HOYT, HYER- SPENCER, JACOBS, JAFFEE, JOHN, KELLNER, KOON
LENTOL, LIFTON, V. LOPEZ, LUPARDO, MARKEY, MENENY, M LLMAN, NOLAN
PEOPLES, PERALTA, PHEFFER, POWELL, PRETLOW QUI NN, REILLY, SALADI NO
SCHI MEL, SWEENEY, TITUS, WALKER, WEI SENBERG, WRI GHT -- read once and
referred to the Conmittee on Judiciary

AN ACT to anend the real property actions and proceedings law, in
relation to providing foreclosure relief; and providing for the repea
of such provisions upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature declares that a public
energency exists in regards to real estate foreclosures due to the
extensi on of fundanentally unaffordable nortgage |[|oans, fundanmentally
unaf f or dabl e second nortgages and fundanental |y unaffordable home equity
| oans. Many such |oans were extended under conditions which evince
deception, m srepresentation and fraud on the part of many |enders and
agents. This 1is particularly true of |oans which qualify as subprine.
The presence of such subprinme loans is distorting the New York state
real estate market. The problens associated with these subprine | oans
are adversely affecting availability of capital, the demand for housi ng,
and the value of real estate. The financial problens created by such
subprinme l|oans threaten to spill over into the rest of the real estate
mar ket and the general economy. It is in the interest of New York state
to ensure the rights of all parties are protected and that all foreclo-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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sures which cone into the New York courts during this period are care-
fully scrutinized.

S 2. The real property actions and proceedings |aw is anended by
addi ng a new section 1305 to read as foll ows:

S 1305. FORECLOSURES; COURT RELIEF. 1. VENUE. IN ANY ACTION TO FORE-
CLOSE A MORTGAGE UNDER THI S ARTI CLE A MORTGAGOR NAMED | N SUCH ACTI ON MAY
APPLY FOR RELI EF I N STATE SUPREME COURT PURSUANT TO THI S SECTI ON.

2. TIM NG OF YEAR- LONG MORATORIUM | F A MORTGACGEE HAS OTHERW SE ESTAB-
LISHED | TS LEGAL RI GHT TO JUDGVENT ON AN ACTI ON TO FORECLOSE A MORTGAGE
PURSUANT TO THI S CHAPTER, THEN SUCH ACTI ON SHALL BE HELD | N ABEYANCE BY
THE COURT BEFORE WHI CH SUCH ACTION IS PENDING SUCH PERIOD OF TIME | S
| NTENDED TO PERM T THE PARTIES TO SETTLE THE ACTI ON OQUTSI DE OF COURT AND
TO FORESTALL FORECLOSURE W THI N THE CURRENT ECONOM C CLI MATE.

3. PROCESS AND FEES. |F AN ACTION TO FORECLOSE A MORTGAGE HAS BEEN
COMWENCED PRIOR TO THE EFFECTI VE DATE OF THI' S SECTI ON, A MORTGAGOR MAY
ASK THE COURT BEFORE WHI CH SUCH ACTION IS COMVENCED TO HOLD SUCH ACTI ON
IN ABEYANCE PURSUANT TO SUBDIVISION TWDO OF THI S SECTI ON. MOTI ONS ON
NOTI CE | N ACCORDANCE WTH THE Cl VIL PRACTI CE LAW AND RULES MADE BY THE
MORTGAGOR SHALL BE DEEMED TO HAVE BEEN FI LED BY A POOR PERSON PURSUANT
TO ARTI CLE ELEVEN OF THE Cl VIL PRACTI CE LAW AND RULES AND ALL COURT FEES
OTHERW SE APPLI CABLE TO SUCH ACTI ONS AND PAYABLE BY A MORTGAGOR SHALL BE
VWAI VED. | F A FORECLOSURE ACTI ON HAS NOT BEEN COWWENCED PRIOR TO THE
EFFECTI VE DATE OF THI' S SECTI ON, A MORTGAGOR MUST COMMVENCE AN ACTION I'N
STATE SUPREME COURT BY FI LI NG AND SERVI NG A SUVWWONS PURSUANT TO ARTI CLE
THREE OF THE CIVIL PRACTICE LAWAND RULES WTH A REQUEST FOR RELI EF
PURSUANT TO THE TERMS OF THI'S SECTION. I N SUCH CASE, SUCH FILING SHALL
BE DEEMED TO HAVE BEEN FI LED BY A POOR PERSON PURSUANT TO ARTI CLE ELEVEN
OF THE Cl VIL PRACTI CE LAW AND RULES AND ALL FI LI NG AND COURT FEES OTHER-
W SE APPLI CABLE TO SUCH ACTI ONS AND PAYABLE BY A MORTGAGOR I N THE FORM
OF | NDEX AND MOTI ON FEES SHALL BE WAl VED.

4. PRIMA FACIE CASE. A MORTGAGOR MUST ESTABLI SH A PRIMA FACIE CASE IN
THE MOTION OR PLEADI NG AMENDVENTS TO SUCH MOTI ON OR PLEADI NG SHALL BE
LI BERALLY GRANTED. SUCH PLEADI NG MUST ESTABLI SH THAT:

A. THE MORTGAGOR |I'S A NATURAL PERSON; AND

B. THE DEBT | S | NCURRED BY THE MORTGAGOR PRI MARI LY FOR PERSONAL, FAM -
LY OR HOUSEHOLD PURPGCSES; AND

C. THE LOAN IS SECURED BY A MORTGAGE, SECOND MORTGAGE OR HOVE EQUITY
LOAN ON REAL PROPERTY WHICH |S | MPROVED WTH A RESI DENTI AL BUI LDI NG
CONTAI NI NG ONE TO SI X DWELLI NG UNI'TS; AND

D. THE REAL PROPERTY SUBJECT TO FORECLOSURE | S THE PRI NCl PAL RESI DENCE
OF THE MORTGAGOR;, AND

E. THE MORTGAGOR OMNS NO OTHER REAL PROPERTY; AND

F. THE REAL PROPERTY | S LOCATED IN THI S STATE; AND

G THE MORTGAGE, SECOND MORTGACGE OR HOVE EQUI TY LOAN QUALIFIES AS A
SUBPRI ME HOVE LQOAN. A SUBPRI ME HOVE LOAN FOR A FIRST LIEN LOAN IS ONE
VH CH HAS AN ANNUAL PERCENTAGE RATE OF THREE OR MORE PERCENTAGE PO NTS
ABOVE THE YIELD ON TREASURY SECURI TI ES OF COVPARABLE MATURI TY MEASURED
AS OF THE FI FTEENTH DAY OF THE MONTH PRECEDI NG THE MONTH IN WHI CH THE
APPLI CATI ON FOR THE LOAN | S RECEI VED BY THE LENDER A SUBPRI ME HOVE LQAN
FOR A SUBORDI NATE LIEN LOAN IS ONE WHI CH HAS AN ANNUAL PERCENTAGE RATE
OF FI VE OR MORE PERCENTAGE PO NTS ABOVE THE Yl ELD ON TREASURY SECURI Tl ES
OF COVPARABLE MATURI TY MEASURED AS OF THE FI FTEENTH DAY OF THE MONTH
PRECEDI NG THE MONTH I N WHI CH THE APPLI CATI ON FOR THE LOAN | S RECEI VED BY
THE LENDER

5. MONTHLY PAYMENT SCHEDULE. |F A PRI MA FACI E CASE HAS BEEN ESTAB-
LI SHED, THE COURT MJST SET FORTH THE TERMS OF A MONTHLY PAYMENT SCHEDULE
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VWH CH W LL PRESERVE THE RELATI VE FI NANCI AL | NTERESTS OF BOTH PARTIES
UNDER TERVMS WH CH ARE EQUI TABLE AND JUST. TOMRDS THAT END, THE COURT
SHALL | NQUI RE | NTO THE FI NANCES OF BOTH THE MORTGAGEE AND THE MORTGAGOR.
THE PURPOCSE OF SUCH |INQU RY SHALL BE TO DETERM NE THE M NI MUM AMOUNT
NECESSARY TO MAI NTAIN THE MORTGAGEE' S FI NANCI AL PCSI TION AND TO DETER-
M NE THE AMOUNT WHI CH THE MORTGAGOR W LL BE ABLE TO AFFORD. SUCH MONTH-
LY PAYMENTS SHALL BE APPLIED TO THE PRI NClI PAL AND | NTEREST UPON THE
| NDEBTEDNESS. | F THE FI NANCI AL CONDI TI ON OF THE MORTGAGOR EXCEEDS THE
M Nl MUM AMOUNT NECESSARY TO MAI NTAI N THE FI NANCI AL PCsSI TI ON OF THE MORT-
GAGEE, SUCH MONTHLY AMOUNT MAY BE | NCREASED BEYOND THE M NI MUM AMOUNT AS
DETERM NED W THI N THE DI SCRETION OF THE COURT. IT IS WTH N THE COURT' S
DI SCRETI ON TO DETERM NE WHETHER THE ESTABLI SHVENT OF SUCH PAYMENT SCHED-
ULE IS PCSSI BLE UNDER TERMS WHI CH ARE EQUI TABLE AND JUST. THE PURPOSE OF
SUCH MONTHLY PAYMENTS ARE TO PRESERVE THE RELATI VE FI NANCI AL | NTERESTS
OF BOTH PARTIES UNTIL A SETTLEMENT CAN BE REACHED BUT | N NO EVENT SHALL
SUCH ORDER GOVERN FOR MORE THAN ONE YEAR. FAI LURE TO ADHERE TO THE TERMS
OF SUCH SCHEDULE MAY ALSO RESULT | N FORECLOSURE OR LI FTING OF THE ABEY-
ANCE. MORE THAN ONE SI NGLE YEAR LONG MORATORI UM MAY BE GRANTED I N THE
DI SCRETI ON OF THE COURT SUBJECT TO THE FACTS ESTABLISHED DURI NG THE
PROCEEDI NGS.

6. POSTPONEMENT ORDER. ONCE THE COURT DETERM NES THAT AN EQUI TABLE AND
JUST PAYMENT SCHEDULE CAN BE ESTABLI SHED, | T SHALL | SSUE AN ORDER WHI CH
SETS FORTH THE TERMS OF SUCH PAYMENT SCHEDULE AND SERVE |T UPON ALL
PARTI ES TO THE PROCEEDI NG SUCH ORDER SHALL SET FORTH A RETURN DATE FOR
THE REEXAM NATI ON OF SUCH MATTER AFTER PASSAGE OF THE POSTPONEMENT Tl ME
PERFOD AT A FORVAL HEARING ON NOTICE TO THE PARTIES. THE COURT MAY
TAI LOR RELI EF AS REQUI RED BY THE FACTS OF EACH CASE THAT FALLS WTH'N
THE PURVI EW OF THI S SECTI ON. HOAEVER, | N NO EVENT SHALL SUCH ORDER POST-
PONE FINAL ACTION BEYOND ONE YEAR W THOUT A RE- EXAM NATI ON OF THE
PARTI ES' FI NANCI AL Cl RCUMSTANCES AFTER FORMAL HEARI NG ON NOTICE TO THE
PARTIES. THE TIME PERI OD OF SUCH ORDER SHALL RUN FROM THE DATE OF THE
ENTRY OF SUCH ORDER. SUCH ABEYANCE SHALL NOT BEG N UNTIL THE FORECLO
SURE PROCESS HAS REACHED THE PO NT WHERE A FI NAL DETERM NATION | S PCSSI -
BLE BUT SHALL BE W THHELD UNTIL THE POSTPONEMENT PERI OD HAS ELAPSED.
ENTI TLEMENT TO SUCH ABEYANCE MAY BE ESTABLI SHED AT ANY TIME REGARDLESS
OF WHETHER FORECLOSURE | S BEI NG SOUGHT BY THE MORTGAGEE. MULTI PLE POST-
PONEMENTS MAY BE GRANTED | N THE DI SCRETI ON OF THE COURT | F WARRANTED BY
THE FACTS OF A G VEN CASE AND THE ECONOM C CONDI TI ONS ACRCSS THE STATE.

7. CONTI NU NG JURI SDI CTI ON. THE COURT SHALL MAI NTAI N CONTI NUI NG JURI S-
DI CTION OF THE MATTER UNTIL | T REACHES FI NAL RESOLUTI ON. UPON THE APPLI -
CATION OF EITHER PARTY, PRIOR TO THE EXPI RATI ON OF THE POSTPONEMENT
PERI OD, UPON PRESENTATI ON OF EVI DENCE THAT THE TERMS FI XED BY THE COURT
ARE NO LONGER JUST AND EQUI TABLE, THE COURT MAY REVI SE AND ALTER SUCH
TERMS | N SUCH MANNER AS THE CHANGED Cl RCUMSTANCES AND CONDI TIONS MAY
REQUI RE.

S 3. This act shall take effect inmediately and shall expire and be
deened repeal ed 3 years after such date.



