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Introduced by M of A MMGNARELLI, FIELDS, KOON, PEOPLES, GUNTHER,
JAFFEE, EDDI NGTON, LUPARDO, HOOPER, KAVANAGH, CUSICK, TITONE --
Mul ti-Sponsored by -- M of A BRADLEY, BRODSKY, CLARK, Del MONTE,
LANCMAN, V. LOPEZ, MAGEE, MENENY, M LLMAN, PHEFFER, REILICH -- read
once and referred to the Committee on Health

AN ACT to anend the social services |aw and the education law, in
relation to the mandatory reporting of abuse in assisted living facil-
ities and adult care facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The social services |law is anended by addi ng a new section
461-n to read as foll ows:

S 461-N. REPORTING ABUSES OF PERSONS RECEI VI NG CARE OR SERVICES I N
ADULT CARE FACILITIES. 1. UNLESS OTHERW SE | NDI CATED, WHEN USED IN THI S
SECTI ON, THE TERM " COW SSI ONER' SHALL MEAN THE COWM SSI ONER OF HEALTH,
AND THE TERM " DEPARTMENT" SHALL MEAN THE DEPARTMENT OF HEALTH.

2. ANY CORONER OR MEDI CAL EXAM NER OR ANY ASSI STED LI VI NG OPERATOR,
PHYSI Cl AN, MEDI CAL EXAM NER, CORONER, PHYSICIAN'S ASSOCI ATE, SPECI AL-
| ST'S ASSI STANT, OSTEOPATH, CHI ROPRACTOR, PHYSI CAL THERAPI ST, OCCUPA-
TI ONAL THERAPI ST, REGQ STERED PROFESSI ONAL NURSE, LI CENSED PRACTI CAL
NURSE, DENTI ST, PODI ATRI ST, OPTOMETRI ST, PHARMACI ST, PSYCHOLOG ST,
LI CENSED MASTER SOCI AL WORKER, LI CENSED CLI NI CAL SOClI AL WORKER, SPEECH
PATHOLOG ST AND AUDI OLOd ST |S REQU RED TO REPORT | N ACCORDANCE W TH
THI'S SECTI ON WHEN: (A) HE OR SHE HAS REASONABLE CAUSE TO BELI EVE THAT A
PERSON RECEI VI NG CARE OR SERVICES I N AN ADULT CARE FACILITY HAS BEEN
PHYSI CALLY ABUSED, M STREATED OR NEGLECTED BY ANY OPERATOR OR EMPLOYEE
OF SUCH FACI LI TY; ANY PERSON WHO | S UNDER CONTRACT, OR AN EMPLOYEE OF
ANY CORPORATI ON, PARTNERSHI P, ORGANI ZATION OR OTHER ENTITY WHICH, IS
UNDER CONTRACT TO PROVI DE PATI ENT CARE SERVI CES I N SUCH FACILITY; OR (B)
AN ALLEGED VI CTI M OF PHYSI CAL ABUSE, M STREATMENT OR NEGLECT BY A FAM LY

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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MEMBER OR PERSON WHO | S NOT REFERRED TO I N PARAGRAPH (A) OF THIS SUBDI -
VI SI ON, HAS REQUESTED OR CONSENTED THAT | T BE REPORTED.

3. | N ADDI TION TO THOSE PERSONS REQUI RED TO REPORT SUSPECTED PHYSI CAL
ABUSE, M STREATMENT OR NEGLECT OF PERSONS RECEI VI NG CARE OR SERVICES I[N
ADULT CARE FACI LI TIES, ANY OTHER PERSON MAY MAKE SUCH A REPCRT | F HE OR
SHE HAS REASONABLE CAUSE TO BELI EVE THAT A PERSON RECEIVING CARE OR
SERVI CES HAS BEEN PHYSI CALLY ABUSED, M STREATED OR NEG.ECTED IN THE
FACI LI TY.

4. REPORTS OF SUSPECTED PHYSI CAL ABUSE, M STREATMENT OR NEGLECT MADE
PURSUANT TO THI S SECTI ON SHALL BE MADE TO THE DEPARTMENT | MVEDI ATELY BY
TELEPHONE AND I N WRI TI NG W THI N FORTY- El GHT HOURS FOLLOW NG ANY ALLEGED
I NCl DENT OF ABUSE, M STREATMENT OR NEGLECT. WRI TTEN REPORTS SHALL BE
MADE ON FORMS SUPPLIED BY THE COW SSI ONER, AND SHALL | NCLUDE THE
FOLLON NG | NFORVATI ON: THE | DENTI TY OF THE PERSON MAKI NG THE REPORT AND
WHERE HE OR SHE CAN BE FOUND; THE NAME AND ADDRESS OF THE ADULT CARE
FACI LI TY;, THE NAMES OF THE OPERATOR AND ADM NI STRATOR OF THE FACI LI TY,
I F KNOAW, THE NAME OF THE SUBJECT OF THE ALLEGED PHYSI CAL ABUSE,
M STREATMENT OR NEGLECT, |F KNOWN; THE NATURE AND EXTENT OF THE PHYSI CAL
ABUSE, M STREATMENT OR NEGLECT; THE DATE, TI ME AND SPECI FI C LOCATI ON OF
THE OCCURRENCE; THE NAMES OF NEXT OF KIN OR SPONSORS OF THE SUBJECT OF
THE ALLEGED PHYSI CAL ABUSE, M STREATMENT OR NEGLECT, |F KNOAN; AND ANY
OTHER | NFORVATI ON WHI CH THE PERSON MAKI NG THE REPORT BELI EVES WOULD BE
HELPFUL TO FURTHER THE PURPOSES OF TH S SECTI ON. SUCH WRI TTEN REPORTS
SHALL BE ADM SSI BLE | N EVI DENCE, CONSI STENT W TH THE PROVI SI ONS OF PARA-
GRAPH (F) OF SUBDIVISION SEVEN OF THIS SECTION, IN ANY ACTIONS OR
PROCEEDI NGS RELATING TO PHYSI CAL ABUSE, M STREATMENT OR NEGLECT OF
PERSONS RECEI VI NG CARE OR SERVI CES I N ADULT CARE FACI LI TI ES. VRI TTEN
REPORTS MADE OIHER THAN ON FORMS SUPPLI ED BY THE COWM SSI ONER VWH CH
CONTAI'N THE | NFORVATI ON REQUI RED HEREI N SHALL BE TREATED AS IF MADE ON
SUCH FORIVE.

5. ANY PERSON WHO REASONABLY AND | N GOOD FAI TH MAKES A REPORT PURSUANT
TO TH' S SECTI ON SHALL HAVE | MVUNI TY FROM ANY LI ABILITY, CIVIL OR CRIM -
NAL, FOR HAVI NG MADE SUCH A REPORT. FOR THE PURPOSE OF ANY PROCEEDI NG
CVIL OR CRIMNAL, THE GOOD FAITH OF ANY PERSON REQUI RED TO REPORT
I NSTANCES OF PHYSI CAL ABUSE, M STREATMENT OR NEGLECT OF PERSONS RECEI V-
I NG CARE OR SERVI CES | N ADULT CARE FACI LI TI ES SHALL BE PRESUMED.

6. NOTW THSTANDI NG THE PROVI SI ONS OF SECTI ON TWO HUNDRED THI RTY OF THE
PUBLI C HEALTH LAW ANY LI CENSED PERSON WHO COWM TS AN ACT OF PHYSI CAL
ABUSE, M STREATMENT OR NEGLECT OF A PERSON RECEI VI NG CARE OR SERVI CES I N
AN ADULT CARE FACI LI TY AND ANY LI CENSED PERSON REQUI RED BY THI S SECTI ON
TO REPORT AN |INSTANCE OF SUSPECTED PHYSI CAL ABUSE, M STREATMENT OR
NEGLECT OF A PERSON RECEI VI NG CARE OR SERVI CES I N AN ADULT CARE FACI LI TY
WHO FAILS TO DO SO SHALL BE GUILTY OF UNPROFESSI ONAL CONDUCT I N THE
PRACTI CE OF H S OR HER PROFESSI ON.

7. (A) UPON RECEIPT OF A REPORT MADE PURSUANT TO THI S SECTI ON, THE
COMWM SSI ONER SHALL CAUSE AN | NVESTI GATI ON TO BE MADE OF THE ALLEGATI ONS
CONTAINED I N THE REPORT. NOTI FI CATION OF THE RECEI PT OF A REPORT SHALL
BE MADE | MMEDI ATELY BY THE DEPARTMENT TO THE APPROPRI ATE DI STRI CT ATTOR-
NEY I F A PRIOR REQUEST I N WRI TI NG HAS BEEN MADE TO THE DEPARTMENT BY THE
DI STRI CT ATTORNEY. PRI OR TO THE COVPLETI ON OF THE | NVESTI GATI ON BY THE
DEPARTMENT, EVERY REASONABLE EFFORT SHALL BE MADE TO NOTI FY, PERSONALLY
OR BY CERTI FI ED MAI L, ANY PERSON UNDER | NVESTI GATI ON FOR HAVI NG COW T-
TED AN ACT OF PHYSI CAL ABUSE, M STREATMENT OR NEGLECT. THE COWMM SSI ONER
SHALL MAKE A VWRI TTEN DETERM NATI ON, BASED ON THE FI NDI NGS OF THE | NVES-
TIGATION, OF WHETHER OR NOT'  SUFFI Cl ENT CREDI BLE EVI DENCE EXI STS TO
SUSTAI N THE ALLEGATI ONS CONTAINED IN THE REPORT OR WOULD SUPPCRT A
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CONCLUSI ON  THAT A PERSON NOT' NAMED | N SUCH REPCRT HAS COWM TTED AN ACT
OF PHYSI CAL ABUSE, NEGLECT OR M STREATMENT. A COPY OF SUCH WRITTEN
DETERM NATI ON, TOGETHER WTH A NOIICE OF THE RIGHT TO A HEARI NG AS
PROVIDED IN TH S SUBDI VI SI O\, SHALL BE SENT BY REGQ STERED OR CERTI FI ED
MAI L TO EACH PERSON WHO THE COWMM SSI ONER HAS DETERM NED HAS COW TTED AN
ACT OF PHYSI CAL ABUSE, NEGLECT OR M STREATMENT. A LETTER SHALL BE SENT
TO ANY OTHER PERSON ALLEGED IN SUCH REPORT TO HAVE COW TTED SUCH AN ACT
STATI NG THAT A DETERM NATI ON HAS BEEN MADE THAT THERE |'S NOT SUFFI Cl ENT
EVI DENCE TO SUSTAI N THE ALLEGATI ONS RELATI NG TO SUCH PERSON. A COPY OF
EACH SUCH DETERM NATION AND LETTER SHALL BE SENT TO THE FACILITY IN
VWH CH THE ALLEGED | NCI DENT OCCURRED.

(B) THE COW SSI ONER MAY MAKE A WRI TTEN DETERM NATION, BASED ON THE
FI NDI NGS OF THE | NVESTI GATI ON, THAT SUFFI Cl ENT CREDI BLE EVI DENCE EXI STS
TO SUPPORT A CONCLUSI ON THAT A PERSON REQUI RED BY THI S SECTI ON TO REPORT
SUSPECTED PHYSI CAL ABUSE, M STREATMENT OR NEGLECT HAD REASONABLE CAUSE
TO BELIEVE THAT SUCH | NCl DENT OCCURRED AND FAI LED TO REPORT SUCH I NCI -
DENT. A COPY OF SUCH WRI TTEN DETERM NATI ON, TOGETHER WTH A NOTICE OF
THE RIGHT TO A HEARI NG AS PROVIDED IN THI' S SUBDI VI SI ON, SHALL BE SENT BY
REG STERED OR CERTIFIED MAIL TO EACH PERSON WHO THE COWM SSI ONER HAS
DETERM NED HAS FAI LED TO REPORT AS REQUI RED BY THI S SECTI ON.

(© ALL | NFORVATI ON RELATI NG TO ANY ALLEGATI ON WHI CH THE COW SSI ONER
HAS DETERM NED WOULD NOT' BE SUSTAI NED SHALL BE EXPUNGED ONE HUNDRED
TWENTY DAYS FOLLOW NG NOTI FI CATI ON OF SUCH DETERM NATI ON TO THE PERSON
WHO MADE THE REPORT PURSUANT TO TH'S SECTION, UNLESS A PROCEEDI NG
PERTAINING TO SUCH ALLEGATION IS PENDING PURSUANT TO  ARTICLE
SEVENTY-EI GHT OF THE CIVIL PRACTI CE LAW AND RULES. WHENEVER | NFORMATI ON
I S EXPUNGED, THE COMM SSI ONER SHALL NOTI FY ANY OFFI CI AL NOTI FI ED PURSU-
ANT TO PARAGRAPH (A) OF THI S SUBDI VI SI ON THAT THE | NFORVATI ON HAS BEEN
EXPUNGED.

(D) AT ANY TIME WTH N TH RTY DAYS OF THE RECEIPT OF A COPY OF A
DETERM NATI ON MADE PURSUANT TO TH' S SECTION, A PERSON NAMED | N SUCH
DETERM NATI ON AS HAVI NG COW TTED AN ACT OF PHYSI CAL ABUSE, NEG.ECT OR
M STREATMENT, OR AS HAVING FAILED TO REPORT SUCH AN | NCI DENT, MNAY
REQUEST I N WRI TI NG THAT THE COWMM SSI ONER AMEND OR EXPUNGE THE RECORD OF
SUCH REPORT, TO THE EXTENT SUCH REPCORT APPLI ES TO SUCH PERSON, OR SUCH
VWRI TTEN DETERM NATI ON. | F THE COWM SSI ONER DOES NOI' COMPLY W TH SUCH
REQUEST WTH N THI RTY DAYS, SUCH PERSON SHALL HAVE THE RI GHT TO A FAIR
HEARI NG TO DETERM NE WHETHER THE RECORD OF THE REPORT OR THE WRI TTEN
DETERM NATI ON SHOULD BE AMENDED OR EXPUNGED ON THE GROUNDS THAT THE
RECORD | S | NACCURATE OR THE DETERM NATION 1S NOI' SUPPCRTED BY THE
EVI DENCE. THE BURDEN OF PROOF | N SUCH HEARI NG SHALL BE ON THE DEPART-
MENT. WHENEVER | NFORMATI ON | S EXPUNGED, THE COW SSI ONER SHALL NOTI FY
ANY OFFI Cl AL NOTI FI ED PURSUANT TO PARAGRAPH (A) OF THI' S SUBDI VI SI ON THAT
THE | NFORMATI ON HAS BEEN EXPUNGED.

(E) EXCEPT AS HERElI NAFTER PROVI DED, ANY REPORT, RECORD OF THE | NVESTI -
GATION OF SUCH REPORT AND ALL OTHER | NFORVATI ON RELATED TO SUCH REPORT
SHALL BE CONFI DENTI AL AND SHALL BE EXEMPT FROM DI SCLOSURE UNDER ARTI CLE
SI X OF THE PUBLI C OFFI CERS LAW

(F) I NFORVATI ON RELATING TO A REPORT MADE PURSUANT TO THI S SECTI ON
SHALL BE DI SCLOSED UNDER ANY OF THE FOLLOW NG CONDI Tl ONS:

(1) PURSUANT TO ARTICLE SI X OF THE PUBLI C OFFI CERS LAW AFTER EXPUNGE-
MENT OR AMENDMENT, |IF ANY, IS MADE IN ACCORDANCE WTH A HEARI NG
CONDUCTED PURSUANT TO THI' S SECTI ON, OR AT LEAST FORTY-FI VE DAYS AFTER A
WRI TTEN DETERM NATION IS MADE BY THE COWM SSI ONER CONCERNI NG SUCH
REPORT, VWH CHEVER | S LATER;, PROVI DED, HOWEVER, THAT THE I DENTITY OF THE
PERSON VWHO MADE THE REPORT, THE VICTIM OR ANY OTHER PERSON NAMED,
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EXCEPT A PERSON WHO THE COWM SSI ONER HAS DETERM NED COWMM TTED AN ACT OF
PHYSI CAL ABUSE, NEGLECT OR M STREATMENT, SHALL NOT BE DI SCLOSED UNLESS
SUCH PERSON AUTHORI ZES SUCH DI SCLOSURE;

(1) AS MAY BE REQU RED BY THE PENAL LAWOR ANY LAWFUL ORDER OR
WARRANT | SSUED PURSUANT TO THE CRI M NAL PROCEDURE LAW OR

(I''1) TOA PERSON WHO HAS REQUESTED A HEARING PURSUANT TO TH'S
SECTI ON, | NFORVATI ON RELATI NG TO THE DETERM NATI ON UPON VWHI CH THE HEAR-
ING IS TO BE CONDUCTED; PROVI DED, HOWEVER, THAT THE |IDENTITY OF THE
PERSON WHO MADE THE REPORT OR ANY OTHER PERSON WHO PROVI DED | NFORVATI ON
I N AN | NVESTI GATI ON OF THE REPORT SHALL NOTI' BE DI SCLCSED UNLESS SUCH
PERSON AUTHORI ZES SUCH DI SCLOSURE.

(G WHERE APPROPRI ATE, THE COWM SSI ONER SHALL REPORT | NSTANCES OF
PHYSI CAL ABUSE, M STREATMENT OR NEGLECT OR THE FAILURE TO REPORT AS
REQUI RED BY THI S SECTION, TO THE OFFI CE OF PROFESSI ONAL MEDI CAL CONDUCT
OR THE DEPARTMENT OF EDUCATI ON' S OFFI CE OF PROFESSI ONAL DI SCI PLI NE  VWHEN
(1) A DETERM NATI ON HAS BEEN MADE AFTER THE COWM SSI ONER HAS PROVI DED AN
OPPORTUNITY TO BE HEARD |IN ACCORDANCE WTH THE PROVISIONS OF TH S
SECTION, OR (11) THE COW SSI ONER BELI EVES THAT A PROFESSI ONAL LI CENSEE
IS CAUSI NG ENGAG NG IN OR MAI NTAI NI NG A CONDI TION OR ACTIVITY WVH CH IN
THE COW SSI ONER' S OPI NI ON CONSTI TUTES AN | MM NENT DANGER TO THE PUBLIC
HEALTH, AND THAT | T THEREFORE APPEARS TO BE PREJUDI Cl AL TO THE | NTERESTS
OF THE PUBLI C TO DELAY ACTI ON AGAI NST SUCH PROFESSI ONAL' S LI CENSE UNTI L
AN OCPPORTUNITY FOR A HEARING CAN BE PROVIDED IN ACCORDANCE WTH
PROVI SIONS OF THI' S SECTI ON.

8. IN ADD TION TO ANY OTHER PENALTI ES PRESCRI BED BY LAW ANY PERSON
VWHO COW TS AN ACT OF PHYSI CAL ABUSE, NEGLECT OR M STREATMENT, OR WHO
FAI LS TO REPORT SUCH AN ACT AS PROVIDED IN THI S SECTI ON, SHALL BE DEEMED
TO HAVE VI OLATED THI' S SECTI ON AND SHALL BE LI ABLE FOR A PENALTY PURSUANT
TO SECTION TWELVE OF THE PUBLI C HEALTH LAW AFTER AN OPPORTUNI TY TO BE
HEARD PURSUANT TO THI S SECTI ON.

9. NO ADULT CARE FACILITY, OR OFFICER OR EMPLOYEE THERECOF SHALL
DI SCHARGE OR I N ANY MANNER DI SCRI M NATE OR RETALI ATE AGAI NST ANY PERSON
IN ANY ADULT CARE FACILITY, OR ANY RELATIVE, OR SPONSOR THERECF, OR
AGAI NST ANY EMPLOYEE OF THE FACILITY, OR AGAI NST ANY OTHER PERSON
BECAUSE SUCH PERSON, RELATIVE, LEGAL REPRESENTATI VE, SPONSCR OR EMPLOYEE
HAS MADE, OR IS ABOQUT TO MAKE, A REPORT PURSUANT TO THI S SECTI ON, OR HAS
TESTI FI ED, OR IS ABOQUT TO TESTI FY, | N ANY PROCEEDI NG RELATING TO PHYS-
| CAL ABUSE, M STREATMENT OR NEGLECT OF A PERSON RECElI VI NG CARE OR
SERVI CES I N AN ADULT CARE FACI LI TY. THE SUPREME COURT NMAY GRANT | NJUNC-
TI' VE RELI EF TO ANY PERSON SUBJECT TO SUCH RETALI ATI ON OR DI SCRI M NATI ON.
ANY VICLATION OF TH'S SUBDI VISION SHALL BE PUN SHABLE PURSUANT TO
SECTI ON TWELVE OF THE PUBLI C HEALTH LAW

10. NO LATER THAN MARCH FI FTEENTH OF EVERY YEAR THE COW SSI ONER SHALL
PREPARE AND TRANSM T TO THE GOVERNCR AND THE LEG SLATURE A REPORT ON THE
I NCl DENTS OF PHYSI CAL ABUSE, M STREATMENT AND NEGLECT OF PERSONS RECEI V-
I NG CARE OR SERVI CES | N ADULT CARE FACI LI TI ES. NO | NFORVATI ON CONCERNI NG
ANY | NDI VI DUAL OR FACI LITY SHALL BE DI SCLOSED | N A REPORT MADE PURSUANT
TO TH'S SUBDIVISION, OR IN ANY OTHER REPORT, EXCEPT | NFORMATI ON WHI CH
WOULD BE AVAI LABLE PURSUANT TO ARTI CLE SI X OF THE PUBLI C OFFI CERS LAW AS
PROVIDED IN THI'S SECTI ON.  NOTHI NG IN THI' S SECTI ON SHALL BE CONSTRUED TO
PROH BI T THE MAI NTENANCE OR DI SCLOSURE OF, OR REQUIRE THE EXPUNGEMENT
OF, STATISTI CAL DATA WH CH WOULD NOT REVEAL THE | DENTI TY OF ANY PERSON
OR FACI LI TY.

11. AN I NVESTI GATI ON SHALL BE MADE OF EACH | NCl DENT REPORTED PURSUANT
TO THI'S SECTION, BUT ONLY THE PROVI SI ONS OF PARAGRAPHS (E) AND (F) OF
SUBDI VI SI ON SEVEN, AND SUBDI VI SIONS THREE, FIVE, NINE AND TEN OF THIS
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SECTI ON SHALL APPLY TO PHYSICAL ABUSE BY PERSONS RECEI VI NG CARE OR
SERVI CES | N ADULT CARE FACI LI TI ES.

12. THE COW SSI ONER SHALL ADOPT RULES AND REGULATI ONS NECESSARY TO
| MPLEMENT THI S SECTI ON

S 2. The conm ssioner of health, in consultation wth the executive
director of the office for the prevention of donestic violence and the
comm ssioner of the office for children and famly services, shal
devel op nodel policies and protocols for recognizing possible abuse,
mal treatment, or neglect, and determning the duty to report and submt
such nodel policies and protocols to the legislature no |ater than one
year after the effective date of this act.

S 3. Subdivision 10 of section 6509 of the education |aw, as anended
by chapter 294 of the laws of 1985 and as renunbered by chapter 606 of
the laws of 1991, is anended to read as foll ows:

(10) A violation of section twenty-eight hundred three-d or twenty-
eight hundred five-k of the public health |aw, OR SECTI ON FOUR HUNDRED
SI XTY- ONE-N OF THE SOCI AL SERVI CES LAW

S 4. Section 6530 of the education lawis anmended by adding a new
subdi vision 50 to read as foll ows:

50. A  VIOLATION OF  SECTION TWENTY-EI GHT HUNDRED THREE-D OR
TVENTY- El GHT HUNDRED FI VE- K OF THE PUBLI C HEALTH LAW OR SECTION FOUR
HUNDRED SI XTY- ONE-N OF THE SCOCI AL SERVI CES LAW

S 5. This act shall take effect on the one hundred eightieth day after
it shall have beconme a | aw provi ded, however, that effective i medi at e-
ly, the addition, amendnment and/or repeal of any rule or regulation
necessary for the inplenentation of this act on its effective date are
authori zed and directed to be made and conpleted on or before such
effective date.



