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STATE OF NEW YORK

6679
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 11, 2009

I ntroduced by M of A SCH MM NGER, Del MONTE -- Multi-Sponsored by -- M
of A HOOPER, MAGEE, N R VERA -- read once and referred to the
Conmittee on Health

AN ACT to anend the social services law, in relation to expanding the
asset transfer |ook-back period, disallow ng certain asset shelters,
elimnating spousal refusal, capping spousal inpoverishment asset
al l omances, and elimnating the shielding of additional assets

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (a) of subdivision 3 of section 366 of the social
services |law, as anmended by chapter 110 of the |aws of 1971, is anmended
to read as foll ows:

(a) Medical assistance shall be furnished to applicants in cases
wher e, although such applicant has a responsible relative wth suffi-
cient income and resources to provide nedical assistance as determ ned
by the regul ations of the departnment, the inconme and resources of the
responsible relative are not available to such applicant because of the
absence of such relative [or] AND the refusal or failure of such ABSENT
relative to provide the necessary care and assistance. |In such cases,
however, the furnishing of such assistance shall <create an inplied
contract wth such relative, and the cost thereof nay be recovered from
such relative in accordance with title six of article three OF TH'S
CHAPTER and ot her applicabl e provisions of |aw

S 2. Paragraph (d) of subdivision 5 of section 366 of the social
services |law, as added by chapter 170 of the |aws of 1994, is anended to
read as foll ows:

(d) For transfers nmade after August tenth, nineteen hundred ninety-
t hr ee:

(1) (i) "assets" means all incone and resources of an individual and
of the individual's spouse, including incone or resources to which the
individual or the individual's spouse is entitled but which are not
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recei ved because of action by: the individual or the individual's
spouse; a person with legal authority to act in place of or on behalf of
the individual or the individual's spouse; a person acting at the direc-
tion or upon the request of the individual or the individual's spouse;
or by a court or adm nistrative body with legal authority to act in
pl ace of or on behalf of the individual or the individual's spouse or at
the direction or upon the request of the individual or the individual's
spouse.

(ii) "blind® has the same neaning given to such term in section
1614(a)(2) of the federal social [social] security act.

(ii1) "disabled" has the same neaning given to such termin section
1614(a)(3) of the federal social security act.

(iv) "income" has the sanme neaning given to such termin section 1612
of the federal social security act.

(v) "resources" has the same neaning given to such termin section
1613 of the federal social security act, without regard, in the case of
an institutionalized individual, to the exclusion provided for in
subsection (a)(1) of such section.

(vi) "l ook-back period" nmeans the thirty-six nonth period, or, in the
case of paynments froma trust or portions of a trust which are treated
as assets disposed of by the individual pursuant to departnment regu-
| ations, the sixty-nonth period, inmediately preceding the date that an
institutionalized individual is both institutionalized and has applied
for nedical assistance, OR IN THE CASE OF A NON- | NSTI TUTI ONALI ZED | NDI -
VI DUAL, THE DATE THAT SUCH NON- | NSTI TUTI ONALI ZED | NDI VI DUAL APPLIES FOR
MEDI CAL ASSI STANCE COVERAGE OF LONG TERM CARE SERVI CES; PROVI DED, HOWEV-
ER, THAT THE LOOK- BACK PERI OD FOR ALL TYPES OF TRANSFERS SHALL BE SI XTY
MONTHS | F THE COW SSI ONER OF HEALTH OBTAINS ALL NECESSARY APPROVALS
UNDER FEDERAL LAW AND REGULATI ON TO | MPLEMENT SUCH A LOOK- BACK PERI OD;
PROVI DED FURTHER THAT THE USE OF A SI XTY- MONTH LOOK- BACK PERI OD FOR ALL
TYPES OF TRANSFERS SHALL CONTINUE ONLY | F AND FOR SO LONG AS THE USE OF
SUCH A LOOK- BACK PERI OD DOES NOT PREVENT THE RECElI PT OF FEDERAL FI NAN-
Cl AL PARTI CI PATION UNDER THE MEDI CAL ASSI STANCE PROGRAM  PROVI DED
FURTHER THAT THE COWM SSI ONER OF HEALTH SHALL SUBM T SUCH WAI VER APPLI -
CATIONS AND/ OR STATE PLAN AMENDMVENTS AS NMAY BE NECESSARY TO OBTAIN
APPROVAL TO | MPLEMENT A SI XTY- MONTH LOCOK- BACK PERIOD FOR ALL TYPES OF
TRANSFERS AND TO ENSURE CONTI NUED FEDERAL FI NANCI AL PARTI CI PATI ON.

(vii) "institutionalized individual"™ neans any individual who is an
in-patient in a nursing facility, including an internmediate care facili-
ty for the nentally retarded, or who is an in-patient in a nedica
facility and is receiving a |level of care provided in a nursing facili -
ty, or who is receiving care, services or supplies pursuant to a waiver
granted pursuant to subsection (c) of section 1915 of the federal socia
security act.

(viii) "internediate care facility for the nentally retarded" neans a
facility certified under article sixteen of the nental hygiene |law and
whi ch has a valid agreenment with the departnment for providing intermedi-
ate care facility services and receiving paynent therefor under title
XI X of the federal social security act.

(ix) "nursing facility" nmeans a nursing hone as defined by section
twenty-eight hundred one of the public health law and an internedi ate
care facility for the nmentally retarded.

(x) "nursing facility services" means nursing care and health related
services provided in a nursing facility; a |level of care provided in a
hospital which is equivalent to the care which is provided in a nursing
facility; and care, services or supplies provided pursuant to a waiver
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granted pursuant to subsection (c) of section 1915 of the federal socia
security act.

(XI') "NON- I NSTI TUTI ONALI ZED | NDI VI DUAL" MEANS AN | NDI VI DUAL WHO | S NOT
AN | NSTI TUTI ONALI ZED |INDIVIDUAL, AS DEFINED IN CLAUSE (M1) OF TH' S
SUBPARAGRAPH

(XI'l) "LONG TERM CARE SERVI CES" MEANS HOVE HEALTH CARE SERVI CES,
PERSONAL CARE SERVI CES, ASSI STED LI VI NG PROGRAM SERVI CES AND SUCH OTHER
SERVI CES FOR WHI CH MEDI CAL ASSI STANCE | S OTHERW SE AVAI LABLE UNDER THI' S
CHAPTER WHICH ARE DESI GNATED AS LONG TERM CARE SERVI CES I N THE REGU
LATI ONS OF THE DEPARTMENT.

(2) The unconpensated val ue of an asset is the fair nmarket value of
such asset at the time of transfer, mnus the anbunt of the conpensation
recei ved in exchange for the asset.

(3) In determning the nedical assistance eligibility of an institu-
tionalized individual, any transfer of an asset by the individual or the
i ndi vidual's spouse for less than fair market value made within or after
t he | ook-back period shall render the individual ineligible for nursing
facility services for the period of tine specified in subparagraph four
of this paragraph. I N DETERM NI NG THE MEDI CAL ASSI STANCE ELIGBILITY OF
A NON- I NSTI TUTI ONALI ZED | NDI VI DUAL, ANY TRANSFER OF AN ASSET BY THE
| NDI VI DUAL OR THE | NDI VI DUAL' S SPOUSE FOR LESS THAN FAIR MARKET VALUE
MADE WTH N OR AFTER THE LOOK- BACK PERI OD SHALL RENDER THE | NDI VI DUAL
| NELI G BLE FOR LONG TERM CARE SERVI CES FOR THE PERI OD OF TIME SPECI FI ED
I N SUBPARAGRAPH FOUR OF THI S PARAGRAPH. Notw t hst andi ng the provi sions
of this subparagraph, an individual shall not be ineligible for services
solely by reason of any such transfer to the extent that:

(i) [in the case of an institutionalized individual,] the asset trans-
ferred was a hone and title to the hone [as] WAS transferred to: (A the
spouse of the individual; or (B) a child of the individual who is under
the age of twenty-one years or blind or disabled; or (C) IN THE CASE OF
AN | NSTI TUTI ONALI ZED | NDI VI DUAL, a sibling of the individual who has an
equity interest in such home and who resided in such home for a period
of at |least one year imedi ately before the date the individual becane
an institutionalized individual; or (D) IN THE CASE OF AN | NSTI TUTI ONAL-
| ZED | NDI VI DUAL, a child of the individual who was residing in such hone
for a period of at least two years i Medi ately before the date the indi-
vi dual becane an institutionalized individual, and who provided care to
the individual which permtted the individual to reside at honme rather
than in an institution or facility; or

(ii) the assets: (A were transferred to the individual's spouse, or
to another for the sole benefit of the individual's spouse; or (B) were
transferred fromthe individual's spouse to another for the sole benefit
of the individual's spouse; or (C) were transferred to the individual's
child who is blind or disabled, or to a trust established solely for the
benefit of such child; or (D) were transferred to a trust established
solely for the benefit of an individual under sixty-five years of age
who i s disabl ed; or

(ii1) a satisfactory showing is made that: (A) the individual or the
individual's spouse intended to dispose of the assets either at fair
mar ket val ue, or for other valuable consideration; or (B) the assets
were transferred exclusively for a purpose other than to qualify for
nmedi cal assistance; or (C) all assets transferred for less than fair
mar ket val ue have been returned to the individual; or

(iv) denial of eligibility would cause an undue hardship, as deter-
m ned pursuant to the regul ations of the departnment in accordance wth
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criteria established by the secretary of the federal departnent of
heal th and human servi ces.

(4) (1) Any transfer nade by an individual or the individual's spouse
under subparagraph three of this paragraph shall cause the person to be
ineligible for services for a period equal to the total, cunulative
unconpensat ed val ue of all assets transferred during or after the | ook-
back period, divided by the average nonthly costs of nursing facility
services provided to a private patient for a given period of tine at the
time of application, as determ ned pursuant to the regulations of the
departrment. The period of ineligibility shall begin with the first day
of the first nmonth during or after which assets have been transferred
for less than fair market value, and which does not occur in any other
periods of ineligibility under this paragraph. For purposes of this
subpar agraph, the average nonthly costs of nursing facility services to
a private patient for a given period of tinme at the tine of application
shall be presunmed to be one hundred twenty percent of the average
nmedi cal assistance rate of paynment as of the first day of January of
each year for nursing facilities within the regi on wherein the applicant
resi des, as established pursuant to paragraph (b) of subdivision sixteen
of section twenty-eight hundred seven-c of the public health | aw

(1'l) NOTW THSTANDI NG ANY PROVI SION OF CLAUSE (I) OF THI S SUBPARAGRAPH
TO THE CONTRARY, THE PERIOD OF INELIGBILITY DESCRIBED THEREIN SHALL
BEG N ON THE FIRST DAY THE I NDI VIDUAL | S RECElI VI NG SERVI CES FOR WHI CH
MEDI CAL ASSI STANCE COVERAGE WOULD BE AVAI LABLE BUT FOR THE PROVI SI ONS OF
SUBPARAGRAPH THREE OF THI S PARAGRAPH, AND WHI CH DOES NOT OCCUR |IN ANY
OTHER PERI ODS OF | NELI G BILITY UNDER TH S PARAGRAPH, | F THE COW SSI ONER
OF HEALTH OBTAINS ALL NECESSARY APPROVALS UNDER FEDERAL LAW AND REGU
LATI ON TO | MPLEMENT SUCH A PERICD OF INELIGBILITY. THE USE O SUCH A
PERFOD OF INELIGBILITY SHALL CONTINUE ONLY IF AND FOR SOLONG AS IT
DOES NOT PREVENT THE RECElI PT OF FEDERAL FI NANCI AL PARTI Cl PATI ON UNDER
THE MEDI CAL ASSI STANCE PROGRAM THE COWM SSI ONER OF HEALTH SHALL SUBM T
SUCH WAI VER APPLI CATI ONS AND/ OR STATE PLAN AVENDMENTS AS MAY BE NECES-
SARY TO OBTAIN APPROVAL TO |IMPLEMENT THE PERIOD OF INELIGBILITY
DESCRIBED IN THIS CLAUSE AND TO ENSURE CONTINUED FEDERAL FI NANCI AL
PARTI Cl PATI ON.

(5 In the case of an asset held by an individual in common with
anot her person or persons in a joint tenancy, tenancy in conmmon, or
simlar arrangenent, the asset, or the affected portion of the asset,
shall be considered to be transferred by such individual when any action
is taken, either by such individual or by any other person, that reduces
or elimnates such individual's ownership or control of such asset.

(6) In the case of a trust established by the individual, as deter-
m ned pursuant to the regul ati ons of the departnent, any paynent, other
than a paynent to or for the benefit of the individual, froma revocabl e
trust is considered to be a transfer of assets by the individual and any
paynment, other than to or for the benefit of the individual, from the
portion of an irrevocabl e trust which, under any circunstance, could be
made available to the individual is considered to be a transfer of
assets by the individual and, further, the value of any portion of an
irrevocabl e trust from which no paynent could be made to the individua
under any circunstances is considered to be a transfer of assets by the
i ndi vi dual for purposes of this section as of the date of establishnent
of the trust, or, if later, the date on which paynment to the individua
is forecl osed.

(7) IN THE CASE OF A TRANSFER BY AN | ND VIDUAL WH CH RESULTS IN A
PERFOD OF INELIGBILITY FOR SUCH I NDI VIDUAL OR H' S OR HER SPOUSE, SUCH
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PERI OD OF INELIG BILITY WLL CONTI NUE W THOUT REGARD TO THE | NDI VI DUAL' S
BECOM NG AN | NSTI TUTI ONALI ZED | NDI VI DUAL | F THE TRANSFER WAS MADE WH LE
THE | NDI VI DUAL WAS A NON- | NSTI TUTI ONALI ZED | NDI VI DUAL AND W THOUT REGARD
TO THE | NDI VIDUAL'S BECOM NG A NON- | NSTI TUTI ONALI ZED | NDI VI DUAL | F THE
TRANSFER WAS MADE WHI LE THE | NDI VI DUAL WAS AN | NSTI TUTI ONALI ZED | NDI VI D-
UAL. | N NO EVENT SHALL THE TOTAL PERIOD OF INELIGBILITY FOR LONG TERM
CARE SERVICES AND NURSING FACILITY SERVICES RESULTI NG FROM THE SAME
TRANSFER OF ASSETS EXCEED THE PERI OD CALCULATED PURSUANT TO SUBPARAGRAPH
FOUR OF TH S PARAGRAPH

S 3. Cause (B) of subparagraph (i) of paragraph (d) of subdivision 2
of section 366-c of the social services |aw, as anended by chapter 433
of the laws of 1997, is anended to read as foll ows:

(B) on and after January first, nineteen hundred ninety-five through
June thirtieth, nineteen hundred ninety-nine, seventy-four thousand
ei ght hundred twenty dollars or such greater anmount as nmay be required
under federal |aw, PROVIDED, HOWEVER, THAT SUCH AMOUNT SHALL NOT BE
| NCREASED OR ADJUSTED TO AN AMOUNT | N EXCESS OF THE ALLOMNCE PERM TTED
UNDER THI S PARAGRAPH ON THE EFFECTI VE DATE OF THE CHAPTER OF THE LAWS OF
TWO THOUSAND NI NE THAT AVENDED THI S CLAUSE

S 4. Paragraph (b) of subdivision 5 of section 366-c of the social
services |law, as added by chapter 558 of the |aws of 1989, is anended to
read as follows:

(b) An institutionalized spouse shall not be ineligible for nedica
assi stance by reason of excess resources deterni ned under paragraph (a)
of this subdivision, if (I) the institutionalized spouse executes an
assignment of support fromthe community spouse in favor of the socia
services district and the departnent, or the institutionalized spouse is
unabl e to execute such assignnent due to physical or nental inpairnent,
[or] AND (Il) to deny assistance would create an undue hardship, as
defined by the comm ssioner.

S 5. Section four of this act shall not take effect unless and until
t he conm ssioner of health receives all necessary approval s under feder-
al law and regulation to inplenent its provisions, and provided that
such provisions do not prevent the receipt of federal financial partic-
i pati on under the nedical assistance program The commi ssioner of health
shall submit such waiver applications and/or state plan anmendnents as
may be necessary to obtain such approvals and to ensure continued feder-
al financial participation.

S 6. The conmm ssioner of health is authorized to prormulgate or adopt
any rules or regulations necessary to inplenent the provisions of this
act and any procedures, forns, or instructions necessary for such inple-
nment ati on may be adopted and issued on or after the effective date of
this act. Notw thstandi ng any inconsistent provision of the state adni n-
istrative procedure act or any other provision of law, rule or regu-
| ation, the conmm ssioner of health is authorized to adopt or anend or
promul gate on an energency basis any regulation he or she determ nes
necessary to inplenent any provision of this act on its effective date.

S 7. If any clause, sentence, paragraph, section or part of this act
shall be adjudged by any court of conpetent jurisdiction to be invalid,
such judgment shall not affect, inpair or invalidate the remi nder ther-
eof, but shall be confined in its operation to the clause, sentence,
par agr aph, section or part thereof directly involved in the controversy
i n which such judgnent shall have been rendered.

S 8. This act shall take effect immediately and shall be deenmed to
have been in full force and effect on and after April 1, 2009; provided
that sections one through five of this act shall take effect July 1,
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2009; and provided further that the comm ssioner of health shall notify
the legislative bill drafting comm ssion upon the occurrence of the
approvals required under section five of this act in order that the
commi ssion nmay rmaintain an accurate and tinmely effective data base for
the official text of the laws of the state of New York in furtherance of
effecting the provisions of section 44 of the Ilegislative law and
section 70-b of the public officers |aw



