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read once and referred to the Conmttee on Codes

AN ACT to anend the crimnal procedure |aw and the public health aw, in
relation to providing for human i nmunodeficiency virus testing of sex
of fenders and di sclosure of the results to victins of sex offenses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The legislature finds that sex offenses are occurring wth
alarmng frequency; that sex «crines have a |ifelong dehunmani zi ng and
traumatizing effect on victins; with the increased incidence of the
acqui red i mmune deficiency syndrome virus (AIDS) in New York, victins of
sex offenses can contract the human i munodeficiency virus fromtheir
attackers. These victins have a right to know if they are at risk.

The purpose of this act is to facilitate identification of sex offen-
ders carrying the AIDS virus in order to notify the victins of such
of fenses of the possibility of contracting the virus fromtheir attack-
ers.

S 2. The crimnal procedure |aw is anmended by addi ng a new section
210.52 to read as foll ows:

S 210.52 RESULTS OF BLOOD SPECI MENS.

UPON MOTI ON OF THE PROSECUTOR, W TH THE CONSENT OF THE COVPLAI NANT AND
SUBJECT TO CONSTI TUTI ONAL LI M TATION, THE COURT IN WHI CH THERE | S PEND-
I NG AN | NDI CTMENT, SUPERI OR COURT | NFORMATI ON, PROSECUTOR S | NFORVATI ON
OR | NFORVATI ON CHARG NG A VI OLATI ON OF ARTI CLE ONE HUNDRED THI RTY OF THE
PENAL LAW MAY:

1. ORDER THE TAKI NG OF SAMPLES OF BLOOD FROM DEFENDANT'S BODY IN A
MANNER NOT | NVOLVING AN UNREASONABLE | NTRUSI ON THEREOF OR A RI SK OF
SERI QUS PHYSI CAL | NJURY THERETO.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THI'S SUBDI VI SI ON SHALL NOT BE CONSTRUED TO LIM T, EXPAND, OR OTHERW SE
AFFECT THE | SSUANCE OF A SIM LAR COURT ORDER, AS MAY BE AUTHORIZED BY
LAW BEFORE THE FI LI NG OF AN ACCUSATORY | NSTRUMENT CONSI STENT W TH SUCH
Rl GHTS AS THE DEFENDANT MAY DERI VE FROM THE CONSTI TUTION OF THI S STATE
OR OF THE UNI TED STATES.

2. BLOOD SPECI MENS REQUI RED BY SUBDI VI SION ONE OF THI S SECTI ON SHALL
BE TAKEN | N THE MANNER PRESCRI BED | N SECTI ON 210.53 OF TH S ARTI CLE.

3. SUCH BLOOD SPECI MENS SHALL BE FORWARDED TO THE DI VI SI ON OF CRI M NAL
JUSTI CE SERVI CES WHI CH SHALL CONTRACT WTH LABORATORIES AND ESTABLI SH
REGULATIONS FOR TESTING TO DETERM NE THE PRESENCE OR ABSENCE OF THE
HUMAN | MMUNODEFI Cl ENCY VIRUS (HI V).

4. UPON COWPLETI ON OF SUCH TESTING THE RESULTS SHALL BE FORWARDED TO
THE PROSECUTOR WHO SHALL, UPON REQUEST OF THE COVPLAI NANT ANDY OR THE
DEFENDANT, REVEAL THE RESULTS TO SUCH | NDI VI DUAL. OTHER THAN NOTI FI CA-
TION OF THE VICTIM AND/OR DEFENDANT, THE TEST RESULTS SHALL BE HELD
CONFI DENTI AL PURSUANT TO THE PROVI SI ONS OF ARTI CLE TVENTY- SEVEN-F OF THE
PUBLI C HEALTH LAW

5. TEST RESULTS SHALL NOT BE ADM SSI BLE AT DEFENDANT' S TRI AL.

S 3. The crimnal procedure law is anended by adding a new section
210.53 to read as foll ows:

S 210. 53 PROCEDURE FOR TAKI NG BLOOD SPECI MENS.

1. (A WHEN THE TAKI NG OF BLOOD SPECI MENS | S REQUI RED PURSUANT TO THE
PROVI SI ONS OF SECTI ON 210.52 OF THI S ARTI CLE, THE FOLLOW NG PERSONS MAY
W THDRAW BLOOD FOR THE PURPOSE OF CONDUCTI NG AN ANALYSI S TO DETERM NE
THE PRESENCE OR ABSENCE OF THE HUMAN | MMUNCDEFI Cl ENCY VIRUS BY THE
DEPARTMENT OF CRIM NAL JUSTICE SERVICES: (1) A PHYSIClI AN, A REG STERED
PROFESSI ONAL NURSE OR A REQ STERED PHYSI Cl AN'S ASSI STANT; OR (11) UNDER
THE SUPERVI SI ON AND AT THE DI RECTI ON OF A PHYSI CI AN, A MEDI CAL LABORATO-
RY TECHNI Cl AN OR MEDI CAL TECHNCOLOG ST AS CLASSI FIED BY CIVIL SERVICE, A
PHLEBOTOM ST, AN ADVANCED EMERGENCY MEDI CAL TECHNI CI AN AS CERTIFIED BY
THE DEPARTMENT OF HEALTH, OR A MEDI CAL LABORATORY TECHNI Cl AN OR MEDI CAL
TECHNOLOG ST EMPLOYED BY A CLI NI CAL LABORATORY APPROVED UNDER TI TLE FI VE
OF ARTI CLE FI VE OF THE PUBLI C HEALTH LAW

(B) NO PERSON ENTI TLED TO W THDRAW BLOOD PURSUANT TO PARAGRAPH (A) OF
THI'S SUBDI VI SI ON OR HOSPI TAL, CLINIC OR TREATMENT CENTER EMPLOYI NG SUCH
PERSON, AND NO OTHER EMPLOYER OF SUCH PERSON SHALL BE SUED OR HELD
LI ABLE FOR ANY ACT DONE OR OM TTED IN THE COURSE OF W THDRAW NG BLOOD
PURSUANT TO THI S SECTI ON.

(© ANY PERSON WHO MAY HAVE A CAUSE OF ACTION ARI SING FROM THE WTH
DRAWAL OF BLOOD PURSUANT TO THI'S SUBDI VI SIQON, FOR WHI CH NO PERSONAL
LI ABI LI TY EXI STS UNDER PARAGRAPH (B) OF THI'S SUBDI VI SI ON, MAY MAI NTAI N
SUCH ACTI ON AGAI NST THE STATE. NO ACTI ON SHALL BE MAI NTAI NED PURSUANT TO
THI'S PARAGRAPH UNLESS A NOTI CE OF CLAI M HAS BEEN DULY SERVED | N COWPLI -
ANCE W TH THE REQUI REMENTS SET FORTH I N SECTI ON FI FTY-E OF THE GENERAL
MUNI Cl PAL LAW

(D) NOTW THSTANDI NG THE PROVI SIONS OF THI'S SUBDI VI SI ON TO THE CONTRA-
RY, AN ACTI ON MAY BE MAI NTAI NED BY THE STATE AGAI NST A PERSON ENTI TLED
TO W THDRAW BLOOD PURSUANT TO PARAGRAPH (A) OF THI'S SUBDI VI SI ON OR
HOSPI TAL EMPLOYI NG SUCH PERSON FOR WHOSE ACT OR OM SSI ON THE STATE HAS
BEEN HELD LI ABLE UNDER THI S SUBDI VI SI ON TO RECOVER DAMAGES, NOT EXCEED-
| NG THE AMOUNT AWARDED TO THE CLAI MANT, THAT MAY HAVE BEEN SUSTAI NED BY
THE STATE BY REASON OF GROSS NEGLI GENCE OR BAD FAI TH ON THE PART OF SUCH
PERSON.

(E) THE PROVI SI ONS OF PARAGRAPHS (B), (C) AND (D) OF THI' S SuBDI VI SI ON
SHALL ALSO APPLY TO ANY PERSON EMPLOYED BY A HOSPITAL AS SECURITY
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PERSONNEL FOR ANY ACT PERFORMED OR OM TTED I N THE COURSE OF W THDRAW NG
BLOOD PURSUANT TO A COURT ORDER

2. THE DEPARTMENT OF HEALTH SHALL | SSUE AND FI LE RULES AND REGULATI ONS
APPROVI NG SATI SFACTORY TECHNI QUES OR METHODS OF CONDUCTI NG ANALYSES OF A
PERSON S BLOOD TO DETERM NE THE PRESENCE OR ABSENCE OF THE HUMAN | MVUNG-
DEFI CI ENCY VIRUS AND TO ASCERTAI N THE QUALI FI CATI ONS AND COVPETENCE OF
| NDI VI DUALS TO CONDUCT AND SUPERVI SE ANALYSES OF A PERSON S BLOOD TO
DETERM NE THE PRESENCE OF THE ACQUI RED | MMUNE DEFI Cl ENCY SYNDROMVE ( HERE-
AFTER REFERRED TO AS AIDS). |F THE ANALYSES WERE MADE BY AN | NDI VI DUAL
POSSESSI NG A PERM T | SSUED BY THE DEPARTMENT OF HEALTH, THIS SHALL BE
PRESUMPTI VE EVI DENCE THAT THE ANALYSES WERE PROPERLY PERFORMED

3. BLOOD SPECI MENS SHALL BE DRAWN AND COLLECTED I N A MANNER PRESCRI BED
BY THE DIVISION OF CRIMNAL JUSTICE SERVI CES, WH CH DEPARTMENT SHALL
PROVI DE SPECI MEN VI ALS, MAI LI NG TUBES, LABELS AND | NSTRUCTIONS FOR THE
COLLECTI ON OF BLOOD SPECI MENS.

4. THE BLOOD SPECI MENS SHALL BE FORWARDED TO THE DI VI SI ON OF CRI M NAL
JUSTI CE SERVI CES OR TO A LABORATORY DESIGNATED BY SUCH DIVISION FOR
ANALYSI S TO DETERM NE THE PRESENCE OR ABSENCE OF THE Al DS VI RUS

S 4. Paragraphs (n), (o) and (p) of subdivision 1 of section 2782 of
the public health |aw, paragraphs (n) and (o) as added by chapter 584 of
the | aws of 1988 and paragraph (p) as added by chapter 592 of the |aws
of 1990, are anmended and a new subdivision (gq) is added to read as
fol | ows:

(n) a nmedical director of a local correctional facility as defined in
section forty of the correction |law, in accordance with paragraph (a) of
subdi vi sion two of section twenty-seven hundred eighty-six of this arti-
cle, to the extent the nmedical director is authorized to access records
cont ai ning such information in order to carry out his or her functions,
powers and duties with respect to the protected individual; [or]

(o) an enployee or agent of the comm ssion of correction, in accord-
ance with paragraph (a) of subdivision two of section twenty-seven
hundred eighty-six of this article, to the extent the enpl oyee or agent
is authorized to access records containing such infornmation in order to
carry out the commi ssion's functions, powers and duties with respect to
the protected individual, pursuant to article three of the correction
lawf.];

(p) a law guardian, appointed to represent a mnor pursuant to the
social services lawor the famly court act, with respect to confiden-
tial HV related information relating to the m nor and for the purpose
of representing the mnor. If the mnor has the capacity to consent, the
| aw guardi an may not redisclose confidential HYV related infornmation
without the mnor's permssion. If the mnor |acks capacity to consent,
the | aw guardi an nmay redi scl ose confidential HV related information for
the sol e purpose of representing the minor. This paragraph shall not
limt a law guardian's ability to seek relief under section twenty-seven
hundred eighty-five of this [chapter.] ARTICLE, OR

(Q THE COVPLAI NANT AND DEFENDANT AS SET FORTH I N SUBDI VI SI ON FOUR OF
SECTI ON 210. 52 OF THE CRIM NAL PROCEDURE LAW

S 5. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



