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STATE OF NEW YORK

6498
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
March 6, 2009

Introduced by M of A MDONOUGH, WALKER, HAWEY -- read once and
referred to the Commttee on Codes

AN ACT to anend the penal law, in relation to authorizing a person to
use physical force, including deadly physical force in defense of a
person, in defense of a prem ses or in defense of a dwelling, resi-
dence or vehicle wunder specific circunstances and in relation to
creating a presunption that a reasonable fear of death or great bodily
harm exists wunder certain circunstances; and repealing certain
provi sions of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 35.15 of the penal |aw is REPEALED and a new
section 35.15 is added to read as foll ows:

S 35.15 JUSTI FI CATI ON; USE OF PHYSI CAL FORCE | N DEFENSE OF A PERSON.

1. A PERSON IS JUSTIFIED IN THE USE OF PHYSI CAL FORCE, EXCEPT DEADLY
PHYSI CAL FORCE, AGAI NST ANOTHER WHEN AND TO THE EXTENT THAT THE PERSON
REASONABLY BELI EVES THAT SUCH CONDUCT | S NECESSARY TO DEFEND HI MSELF OR
HERSELF OR ANOTHER AGAI NST THE OTHER S | MM NENT USE OF UNLAWFUL FORCE

2. A PERSON IS JUSTIFIED IN THE USE OF DEADLY PHYSI CAL FORCE AND DCES
NOT HAVE A DUTY TO RETREAT | F:

(A) HE OR SHE REASONABLY BELIEVES THAT SUCH FORCE | S NECESSARY TO
PREVENT | MM NENT DEATH OR GREAT BODILY HARM TO H MSELF OR HERSELF OR
ANOTHER;

(B) HE OR SHE REASONABLY BELI EVES THAT SUCH OTHER PERSON | S COW TTI NG
OR ATTEMPTING TO COW T A KI DNAPPI NG FORCI BLE RAPE, FORCI BLE CRI M NAL
SEXUAL ACT OR ROBBERY

(© HE OR SHE REASONABLY BELI EVES THAT SUCH OTHER PERSON | S COW TTI NG
OR ATTEMPTI NG TO COWM T A BURGLARY, AND THE Cl RCUMSTANCES ARE SUCH THAT
THE USE OF DEADLY PHYSI CAL FORCE | S NECESSARY TO PREVENT OR TERM NATE
THE COVMM SSI ON OR ATTEMPTED COWM SSI ON OF SUCH BURGLARY

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(D) A POLI CE OFFI CER OR PEACE OFFI CER, OR A PERSON ASSI STING A PQOLI CE
OFFICER OR A PEACE OFFI CER AT THE DI RECTI ON OF SUCH POLI CE OFFI CER OR
PEACE OFFI CER, 1S ACTI NG PURSUANT TO SECTI ON 35.30 OF THI S ARTI CLE; OR

(E) UNDER THOSE Cl RCUMSTANCES PERM TTED PURSUANT TO SECTI ON 35.25 OF
THI' S ARTI CLE.

3. A PERSON IS NOT JUSTIFIED IN THE USE OF THE FORCE DESCRIBED IN
SUBDI VI SI ONS ONE AND TWO OF THI S SECTI ON WHEN:

(A) HE OR SHE IS ATTEMPTING TO COWM T, COMW TTI NG OR ESCAPI NG AFTER
THE COWM SSI ON OF, A MURDER, KI DNAPPI NG FORCIBLE RAPE, FORCIBLE CRIM -
NAL SEXUAL ACT, ROBBERY OR BURGLARY;

(B) HE OR SHE I NI TIALLY PROVOKES THE USE OF FORCE AGAI NST HI MSELF OR
HERSELF, UNLESS:

(1) SUCH FORCE | S SO GREAT THAT THE PERSON REASONABLY BELI EVES THAT HE
OR SHE IS I N | MM NENT DANGER OF DEATH OR GREAT BODILY HARM AND THAT HE
OR SHE HAS EXHAUSTED EVERY REASONABLE MEANS TO ESCAPE SUCH DANGER OTHER
THAN THE USE OF FORCE WHICH | S LI KELY TO CAUSE DEATH OR GREAT BODILY
HARM TO THE ASSAI LANT; OR

(1) IN GOOD FAITH, THE PERSON W THDRAWS FROM PHYSI CAL CONTACT W TH
THE ASSAI LANT AND | NDI CATES CLEARLY TO THE ASSAI LANT THAT HE OR SHE
DESIRES TO W THDRAW AND TERM NATE THE USE OF FORCE, BUT THE ASSAI LANT
CONTI NUES OR RESUMES THE USE OF FORCE; OR

(C) THE PHYSI CAL FORCE I NVOLVED IS THE PRODUCT OF A COMBAT BY AGREE-
MENT NOT SPECI FI CALLY AUTHORI ZED BY LAW

S 2. Section 35.20 of the penal law is REPEALED and a new section
35.20 is added to read as foll ows:

S 35. 20 JUSTI FI CATI ON;, USE OF PHYSI CAL FORCE | N DEFENSE OF PREM SES.

1. A PERSON IS JUSTIFIED IN THE USE OF PHYSI CAL FORCE, EXCEPT DEADLY
PHYSI CAL FORCE, AGAINST ANOTHER WHEN AND TO THE EXTENT THAT THE PERSON
REASONABLY BELI EVES THAT SUCH CONDUCT | S NECESSARY TO PREVENT OR TERM -
NATE THE OTHER S TRESPASS ON, OR OTHER TORTI QUS OR CRI M NAL | NTERFERENCE
W TH, EI THER REAL PROPERTY OTHER THAN A DWELLI NG OR PERSONAL PROPERTY,
LAWFULLY IN H'S OR HER POSSESSI ON OR I N THE POSSESSI ON OF ANOTHER WHO | S
A MEMBER OF H' S OR HER | MMEDI ATE FAM LY OR HOUSEHOLD OR A PERSON WHOSE
PROPERTY HE OR SHE HAS A LEGAL DUTY TO PROTECT.

2. A PERSON |S JUSTIFIED IN THE USE OF A DEADLY PHYSI CAL FORCE ONLY
| F:

(A) HE OR SHE REASONABLY BELI EVES THAT SUCH FORCE |S NECESSARY TO
PREVENT | MM NENT DEATH OR GREAT BODI LY HARM TO HI MSELF OR HERSELF OR
ANOTHER;

(B) HE OR SHE REASONABLY BELI EVES THAT SUCH OTHER PERSON | S COW TTI NG
OR ATTEMPTI NG TO COM T A KI DNAPPI NG FORCI BLE RAPE, FORCIBLE CRI M NAL
SEXUAL ACT, ROBBERY OR ARSON,

(© HE OR SHE REASONABLY BELI EVES THAT SUCH OTHER PERSON IS COW TTI NG
OR ATTEMPTING TO COWM T A BURGLARY, AND THE Cl RCUMSTANCES ARE SUCH THAT
THE USE OF DEADLY PHYSI CAL FORCE | S NECESSARY TO PREVENT OR TERM NATE
THE COWM SSI ON OR ATTEMPTED COWMM SSI ON OF SUCH BURGLARY; OR

(D) A POLI CE OFFI CER OR PEACE OFFI CER, OR A PERSON ASSI STI NG A PQOLI CE
OFFI CER OR A PEACE OFFI CER AT THE LATTER S DIRECTION, IS ACTING IN THE
PERFORMANCE OF HI'S OR HER DUTI ES.

3. A PERSON DOES NOT HAVE A DUTY TO RETREAT IF THE PERSON IS IN A
PLACE WHERE HE OR SHE HAS A RI GHT TO BE.

S 3. Section 35.25 of the penal lawis REPEALED and a new section
35.25 is added to read as foll ows:

S 35.25 JUSTI FI CATION;, USE OF DEADLY PHYSICAL FORCE | N DEFENSE OF A
DVELLI NG RESI DENCE OR OCCUPI ED VEHI CLE.
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1. A PERSON | S PRESUMED TO HAVE HELD A REASONABLE FEAR OF | MM NENT
DEATH OR GREAT BODI LY HARM TO HI MSELF OR HERSELF OR ANOTHER WHEN USI NG
DEADLY PHYSI CAL FORCE | F:

(A) THE PERSON AGAI NST WHOM THE DEADLY PHYSI CAL FORCE WAS USED WAS | N
THE PROCESS OF UNLAWFULLY AND FORCEFULLY ENTERI NG OR HAD UNLAWFULLY AND
FORCI BLY ENTERED A DWELLI NG RESI DENCE, OR OCCUPI ED VEH CLE, OR I F THAT
PERSON HAD REMOVED OR WAS ATTEMPTI NG TO REMOVE ANOTHER AGAI NST THAT
PERSON S W LL FROM THE DWELLI NG RESI DENCE, OR OCCUPI ED VEHI CLE; AND

(B) THE ACTOR WHO USES DEADLY PHYSI CAL FORCE KNEW OR HAD REASON TO
BELI EVE THAT AN UNLAWFUL AND FORCI BLE ENTRY OR UNLAWFUL AND FORCI BLE ACT
WAS OCCURRI NG OR HAD OCCURRED.

2. THE PRESUVPTI ON SET FORTH I N SUBDI VI SI ON ONE OF THI S SECTI ON DOES
NOT APPLY | F:

(A) THE PERSON AGAI NST WHOM THE DEADLY PHYSI CAL FORCE | S USED, HAS THE
RIGHT TOBE IN OR IS A LAWUL RESIDENT OF THE DWELLING RESIDENCE, OR
VEHI CLE, SUCH AS AN OMER, LESSEE, OR Tl TLEHOLDER, AND THERE | S NOT AN
I NJUNCTI ON FOR PROTECTI ON FROM DOVESTI C VIOLENCE OR A WRITTEN JUDI Cl AL
ORDER OF NO CONTACT AGAI NST THAT PERSON,

(B) THE PERSON WHO USES DEADLY PHYSI CAL FORCE |I'S ENGAGED | N AN UNLAW
FUL ACTIMITY OR IS USI NG THE DVELLI NG, RESI DENCE, OR OCCUPI ED VEHI CLE TO
FURTHER UNLAWFUL ACTIVITY; OR

(©) THE PERSON AGAI NST WHOM DEADLY PHYSI CAL FORCE IS USED IS A POLI CE
OFFICER OR PEACE OFFI CER, WHO ENTERS OR ATTEMPTS TO ENTER A DWELLI NG
RESI DENCE, OR VEH CLE IN THE PERFORMANCE OF HHS OR HER OFFI CI AL DUTI ES
AND THE OFFICER |DENTIFIED H MSELF OR HERSELF | N ACCORDANCE W TH ANY
APPLI CABLE LAW OR THE PERSON USI NG DEADLY PHYSI CAL FORCE KNEW OR REASON-
ABLY SHOULD HAVE KNOAN THAT THE PERSON ENTERI NG OR ATTEMPTING TO ENTER
WAS A POLI CE OFFI CER OR PEACE OFFI CER

3. A PERSON WHO UNLAWFULLY AND BY FORCE ENTERS, OR ATTEMPTS TO ENTER,
A PERSON S DWELLI NG RESIDENCE, OR OCCUPIED VEHI CLE IS PRESUMED TO BE
DONG SO WTH THE INTENT TO COM T AN UNLAWFUL ACT | NVOLVI NG FORCE OR
VI OLENCE.

4. AS USED IN THI S SECTION, THE FOLLOWNG TERMS HAVE THE FOLLOW NG
MEANI NGS:

(A) "DVELLING' IS A BU LDI NG OR CONVEYANCE OF ANY KI ND, | NCLUDI NG ANY
ATTACHED PORCH, WHETHER THE BU LDING OR CONVEYANCE |S TEMPORARY OR
PERVANENT, MOBILE OR | MMOBILE, WH CH HAS A ROOF OVER I T, | NCLUDI NG A
TENT, AND | S DESI GNED TO BE OCCUPI ED BY PECPLE LODG NG THEREI N AT NI GHT;

(B) "RESIDENCE" IS A DWELLING I N WH CH A PERSON RESI DES El THER TEMPO
RARI LY OR PERMANENTLY OR IS VI SI TING AS AN | NVI TED GUEST;

(© "VEH CLE" 1S A CONVEYANCE OF ANY KI ND, WHETHER OR NOT MOTORI ZED,
VWHI CH | S DESI GNED TO TRANSPORT PEOPLE OR PROPERTY.

S 4. Subdivision 3 of section 265.35 of the penal law, as renunbered
by chapter 1041 of the laws of 1974, is anmended to read as foll ows:

3. Any person who, otherwi se than in self defense, |IN DEFENSE OF PREM
ISES or in the discharge of official duty, (a) wilfully discharges any
species of firearns, air-gun or other weapon, or throws any other deadly
mssile, either in a public place, or in any place where there is any
person to be endangered thereby, or, in Putnam county, within one-quar-
ter mle of any occupied school building other than under supervised
instruction by properly authorized instructors although no injury to any
person ensues; (b) intentionally, wthout nalice, points or ains any
firearmor any other gun, the propelling force of which is gunpowder, at
or toward any other person; (c) discharges, without injury to any other
person, firearnms or any other guns, the propelling force of which is
gunpowder, while intentionally without malice, ained at or toward any
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person; or (d) mamins or injures any other person by the discharge of any
firearm or any other gun, the propelling force of which is gunpowder,
poi nted or ained intentionally, but w thout nalice, at any such person,
Is guilty of a class A m sdeneanor.

S 5. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



