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AN ACT to establish a business trust law, constituting chapter 4-A of
the consolidated | aws; and to anmend the general associations law, in
relation to business trusts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. A new consolidated chapter, to be chapter 4-A of the
consolidated laws, is enacted to read as foll ows:
CHAPTER 4- A OF THE CONSCLI DATED LAWS
BUSI NESS TRUST LAW

Article Secti on
1. Short title and definitions. (SS101-102)
2. Business trusts. (SS201-218)
3. Merger and consolidation. (SS301- 305)
4. Dissolution. (SS401- 405)
5. M scel | aneous. (SS501-510)
6. Savings cl auses; effective date. (SS601- 606)
ARTI CLE 1

SHORT TI TLE AND DEFI NI TI ONS
Section 101. Short title.
102. Definitions.
S 101. Short title. This chapter shall be known and may be cited as
t he "business trust |aw'
S 102. Definitions. As used in this chapter:
a. "Beneficial owner" shall nmean any owner of a beneficial interest in
a business trust, the fact of ownership to be determ ned and evidenced
(whether by neans of registration, the issuance of certificates or

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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otherwise) in conformty to the applicable provisions of the governing
instrument of the business trust.

b. "Business trust" shall nean an uni ncorporated organi zati on which:

(1) is created by a trust instrunment under which property is or wll
be hel d, nanaged, administered, controlled, invested, reinvested or
operated, or business or professional activities are carried on or wl|
be carried on, by a trustee or trustees for the benefit of such person
or persons who are or nay becone entitled to a beneficial interest in
the trust property including but not limted to a trust of the type
known at common |aw as a "business trust" or "Massachusetts trust” or a
trust qualifying as a real estate investnment trust under S 856, et seq.,
of the United States Internal Revenue Code of 1986, as anended, or under
any successor provision (whether or not a "business trust”; as such term
is used in the United States Bankruptcy Code, 11 U S.C. S 101(9)), or a
trust qualifying as a real estate nortgage investnent conduit under S
860D of the United States Internal Revenue Code of 1986, as anmended, or
under any successor provision; and

(2) files a certificate of business trust pursuant to section two
hundred twel ve of this chapter. Any such organi zation so organi zed shal
be a business trust and a separate legal entity. A business trust nay be
organi zed to carry on any |lawful business or activity, whether or not
conducted for profit, including without Ilimtation for any of the
purposes referred to in paragraph one of this subdivision except to do
in this state any business for which another provision of |aw specif-
ically requires sone other business entity or natural person to be
formed or used.

c. "Governing instrument” shall nean any witten trust instrunent
whi ch creates a business trust, provides for the affairs of the business
trust and conduct of its business. The governing instrunent:

(1) may provide that a person shall become a beneficial owner and
shall become bound by the governing instrunent if such person, or a
representative authorized by such person orally, in witing or by other
action such as paynent for a beneficial interest, conplies with the
conditions for becom ng a beneficial owner set forth in the governing
i nstrument or any other witing and acquires a beneficial interest; and

(2) my consist of one or nore witten agreenents, instrunents or
other witings, and may include or incorporate by-laws containing
provisions relating to the business of the business trust, the conduct
of its affairs and its rights or powers or the rights or powers of its
trustees, beneficial owners, agents or enpl oyees.

d. "Oher business entity" shall nean any person other than a natura
person or domestic business trust.

e. "Person" shall nmean any association, corporation, joint stock
conpany, estate, general partnership (including any registered limted
liability partnership or foreign [imted liability partnership), limted
association, limted liability conmpany (including a professional service
limted liability conpany), joint venture, limted partnership, natura

person, real estate investnment trust, business trust or other trust,
cust odi an, nom nee, or any other individual or entity inits own or any
representative capacity.

f. "Trustee" shall nmean the person or persons appointed as a trustee
in accordance with the governing instrunment of a business trust, and may
include all the beneficial owners or any nunber of such owners.

ARTI CLE 2
BUSI NESS TRUSTS
Section 201. Contributions by beneficial owners.
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202. Liability of beneficial owners, trustees and agents.

203. Business transactions of a beneficial owner with a business
trust.

204. Legal proceedings.

205. Rights of beneficial owners in trust property.

206. Managenent of business trust.

207. Trustee in state.

208. Exi stence of business trust.

209. Applicability of trust |aw

210. Business trust nane.

211. Reservation of business trust nane.

212. Certificate of business trust.

213. Anendnent of the certificate of business trust.

214. Cancel |l ation of certificate of business trust.

215. Restated certificate of trust.

216. Execution of certificates.

217. Delivery to the departnent of state.

218. Execution, amendnent or cancellation by judicial act.

S 201. Contributions by beneficial owners. a. A contribution of a
beneficial owner to a business trust nmay be nade in cash, property or
services rendered, or by a promssory note or other obligation to
contribute cash or property or to performservices; provided, however,
that a person nmay becone a beneficial owner of a business trust and may
receive a beneficial interest in a business trust wthout making a
contribution or being obligated to make a contribution to the business
trust.

b. Except as provided in the governing instrunent, a beneficial owner
shall be obligated to the business trust to performany promse, to
contribute cash or property or to perform services that is otherw se
enforceable pursuant to law, even if the beneficial owner is unable to
perform because of death, disability or any other reason. Except as
provided in the governing instrunment, a beneficial owner who fails to
make the required contribution of property or services, shall be obli-
gated, at the option of the business trust, to contribute cash equal to
that portion of the value as stated in the records of the business
trust, if so stated, of the contribution that has not been made. Such
option shall be in addition to, not in lieu of, any other rights includ-
ing the right to specific performance that the business trust my
enforce against such beneficial owner under the governing instrunent or
appl i cabl e | aw.

c. Unless otherw se provided in the governing instrument and except as
provided in section two hundred two of this article, the obligation of a
beneficial owner to nake a contribution, or to return noney or other
property paid or distributed in violation of this chapter may be conpro-
msed only by the consent of all beneficial owners. A conditional obli-
gation of a beneficial owner to nake a contribution, or return noney or
other property to a business trust shall not be enforced unless the
conditions of the obligation have been satisfied or waived as to or by
such beneficial owner. Conditional obligations shall include contrib-
uti ons payabl e upon a discretionary call of a business trust or a bene-
ficial owner prior to the tine the call occurs.

d. A governing instrunent may provide that the interest of any benefi-
cial owner who fails to nake any required contribution shall be subject
to specified consequences of such failure. Such conseguences may
include, but are not Ilimted to, reduction or elimnation of the
defaul ting beneficial owner's interest in the business trust, subordi-
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nation of the defaulting beneficial owner's interest to those of nonde-
faulting beneficial owners, a forced sale of the defaulting beneficia
owner's beneficial interest, forfeiture of the defaulting beneficia
owner's beneficial interest, the |ending by the other beneficial owners
of the amount necessary to neet the defaulting beneficial owner's
commitrment, a fixing of the value of the defaulting beneficial owner's
beneficial interest by appraisal or by fornula and redenpti on or sal e of
such defaulting beneficial owner's beneficial interest at such val ue, or
any ot her consequences.

S 202. Liability of beneficial owners, trustees and agents. a. Neither
a beneficial owner or trustee of a business trust nor an agent of a
business trust (including a person having nore than one such capacity)
shall be liable for any debts, obligations or liabilities of the busi-
ness trust or each other, whether arising in tort, contract or other-
wi se, solely by reason of being a beneficial owner, trustee or agent
acting or omtting to act in such capacity or participating as an
enpl oyee, consultant, contractor or otherwise in the conduct of the
busi ness of the business trust.

b. Notwithstanding the provisions of subdivision a of this section,
all or specified beneficial owners of a business trust may be liable for
all or specified debts, obligations or liabilities of a business trust
if (1) a statement to such effect is specifically contained in the
certificate of business trust of the business trust, and (2) any such
beneficial owner so liable shall have either (A) specifically consented
inwiting (i) to the adoption of such provision, or (ii) to be bound by
such provision, or (B) specifically voted for the adoption of such
provision. The absence of either such statement in the certificate of
busi ness trust or such consent or vote of any such beneficial owner
shall in no way affect or inpair the ability of a beneficial owner to
act as a guarantor or surety for, provide collateral for or otherw se be
liable for the debts, obligations or liabilities of a business trust as
aut hori zed pursuant to section two hundred three of this article.

S 203. Business transactions of a beneficial owner with a business
trust. Except as nay be provided in the governing instrunment of a busi-
ness trust, a beneficial owner nay | end noney to, borrow noney from act
as a guarantor or surety for, provide collateral for the obligations of,
and transact other business wth the business trust and, subject to
ot her applicable provisions of Iaw, have the sane rights and obligations
with respect thereto as a person who is not a beneficial owner.

S 204. Legal proceedings. a. A business trust may sue and be sued, and
service of process may be effectuated by service of a summons and
conplaint, or a summons with notice, as provided by rule three hundred
five of the civil practice law and rules, upon at |east one trustee of
the business trust or the registered agent for service of process of the

business trust, if any, as provided by subdivision three of section
three hundred eight and rule three hundred ei ghteen of the civil prac-
tice law and rules, in the manner provided by section three hundred

eight of the civil practice law and rules. Furthernore, a business trust
may be sued for debts and other obligations or liabilities contracted or
incurred by the trustees or by the duly authorized agents of such trus-
tees, in the performance of their duties under the governing instrunent
of the business trust, and for any danages to persons or property
resulting from the negligence of such trustees or agents acting in the
performance of such duties. Notw thstandi ng any ot her provision of this
section, in the event that the governing instrument of a business trust
creates one or nore series as provided in paragraph two of subdivision b
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of section two hundred six of this article, and if separate and di stinct
records are maintained for any such series and the assets associated
with any such series are held and accounted for separately fromthe
ot her assets of the business trust, or any other series thereof, and if

t he governing instrument so provides, and notice of the Ilimtation on
liabilities of such series is set forth in the certificate of business
trust of the business trust, then the debts, Iliabilities, obligations

and expenses incurred, contracted for or otherw se existing with respect
to a particular series shall be enforceable against the assets of such
series only, and not against the assets of the business trust generally.

b. A trustee of a business trust or the registered agent of the busi-
ness trust for service of process as provided by subdivision three of
section three hundred eight and rule three hundred ei ghteen of the civil
practice law and rules, my be served wth process in the nanner
prescribed in subdivision a of this sectionin all civil actions or
proceedi ngs brought in this state involving or relating to the activ-
ities of the business trust or a violation by a trustee of a duty to the
busi ness trust or any beneficial owner thereof, whether or not the trus-
tee is a trustee at the tinme suit is comenced. Every resident or
nonresi dent of this state who accepts el ection or appointnment as a trus-
tee or serves as a trustee of a business trust shall, by such acceptance
of service as a trustee, be deenmed to have consented to the appointnment
of the New York trustee or registered agent of the business trust as
required by section two hundred seven of this article, as such person's
agent upon whom service of process my be made as provided in this
section. Such acceptance of service shall signify the consent of such
trustee that any process when so served shall be of the same |egal force
and validity as if served upon such trustee within this state and such
appoi nt nent of such New York trustee or regi stered agent shall be irrev-
ocabl e.

c. In the governing instrument of a business trust or other witing, a
trustee may consent to be subject to the nonexclusive jurisdiction of
the courts of or arbitration in a specified jurisdiction, or the exclu-
sive jurisdiction of the courts of this state, and to be served wth
| egal process in the manner prescribed in such governing instrunment of
t he business trust or other witing.

d. A partnership (whether general or limted), corporation or other
business entity forned or organized under the | aws of any foreign coun-
try or other jurisdiction other than this state shall not be deenmed to
be doing business in this state solely by reason of its being a trustee
of a business trust.

e. The secretary of state shall be the agent of every donestic busi-
ness trust and every authorized forei gn business trust upon whom process
agai nst the business trust nay be served. No donestic or foreign busi-
ness trust nay be formed or authorized to do business in this state
under this chapter unless in its certificate of business trust or inits
application for authority it designates the secretary of state as such
agent. Any designated post office address to which the secretary of
state shall mail a copy of process served upon himor her as agent of a
domesti c business trust or a foreign business trust shall continue until
the filing of a certificate under this article directing the nmailing to
a different post office address.

f. Service of process on the secretary of state as agent of a donestic
business trust or authorized foreign business trust shall be made by
delivering a copy personally to and |l eaving with the secretary of state
or his or her deputy, or with any person authorized by the secretary of



Co~NOoOUIT~hWNE

A 6128 6

state to receive such service, at the office of the departnent of state
in the city of Al bany, duplicate copies of such process together with
the statutory fee, which fee shall be a taxabl e di sbursenment. Service of
process on such business trust shall be conplete when the secretary of
state is so served. The secretary of state shall pronptly send one such
copy by certified nmail, return recei pt requested, to such business trust
at the post office address on file in the departnent of state specified
for such purpose. The secretary of state shall keep a record of each
process served upon the secretary of state pursuant to this chapter,
i ncluding the date of such service and the action taken by the secretary
of state with reference thereto.

g. Nothing in this section shall be construed in a nmanner inconsistent
with any provision of article three of the civil practice |aw and rul es,
nor shall anything in this section limt or affect the right to serve
process in any other manner provided by law. This section is an exten-
sion of and not a limtation wupon the right otherw se existing of
service of |egal process upon nonresidents.

S 205. Rights of beneficial owers in trust property. a. Except as
ot herwi se provided in the governing instrunent of a business trust, a
beneficial owner shall have an undivided beneficial interest in the
property of the business trust and shall share in the profits and | osses
of the business trust in the proportion (expressed as a percentage) of
the entire undivided beneficial interest in the business trust owned by
such beneficial owner. The governing instrunent of a business trust nay
provide that the business trust or the trustees, acting for and on
behal f of the business trust, shall be deened to hold beneficial owner-
ship of any incone earned on the securities of the business trust issued
by any business entities formed, organi zed or existing under the | aws of
any jurisdiction, including the laws of any foreign country.

b. No creditor of a beneficial owner shall have any right, in such
capacity, to obtain possession of or otherw se exercise |egal or equita-
ble remedies with respect to the property of the business trust.

c. A beneficial owner's beneficial interest in a business trust shal
be personal property notw thstanding the nature of the property of the
trust. Except as otherw se provided in the governing instrunent of a
busi ness trust, a beneficial owner has no interest in any specific prop-
erty of the business trust.

d. A beneficial owner's beneficial interest in a business trust shal
be freely transferable, except as provided in the governing instrunent
of the business trust.

e. Except as otherwi se provided in the governing instrunment of a busi-
ness trust, when a beneficial owner becones entitled to receive a
di stribution, such beneficial owner shall have the status of and be
entitled to all renedies available to a creditor of the business trust
with respect to the distribution. A governing instrunent may provide for
the establishnent of record dates wth respect to allocations and
di stributions by the business trust.

S 206. Managenent of business trust. a. The business and affairs of a
busi ness trust shall be managed by or under the direction of its trus-
tees. To the extent provided in the governing instrunent of a business
trust, any person (including a beneficial owner) shall be entitled to
direct the trustees in the nmanagenent of a business trust. Except as
ot herwi se provided in the governing instrunent of a business trust,
neither the power to give direction to a trustee nor the exercise there-
of by any person (including a beneficial owner) shall cause such person
to be a trustee.
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b. A governing instrument may include any provision relating to the
managenent of the business and affairs of the business trust, and the
rights, duties and obligations of the trustees, beneficial owners and
ot her persons, which is not contrary to the provisions of this chapter
and, without limtation:

(1) may provide for classes, groups or series of trustees or benefi-
cial owners, or classes, groups or series of beneficial interests,
having such relative rights, powers and duties as the governing instru-
ment may provide, and nay nmeke provision for the future creation of
addi tional classes, groups or series of trustees, beneficial owners or
beneficial interests, having such relative rights, powers and duties as
may from tinme to time be established, including rights, powers and
duties senior or subordinate to existing classes, groups or series of
trustees, beneficial owners or beneficial interests;

(2) my establish or provide for the establishment of designated
series of trustees, beneficial owners or beneficial interests having
separate rights, powers or duties with respect to specified property or
obl i gations of the business trust or profits and | osses associated wth
speci fied property or obligations, and any such series nay have a sepa-
rat e busi ness purpose or investnent objective;

(3) may provide for the taking of any action, including anmendnent of
the governing instrunent, the acconplishnent of a nerger or consol -
i dation, the appointnent of one or nore trustees, the sale, |ease,
exchange, transfer, pledge or other disposition of all or any part of
the assets of the business trust or the assets of any series, or the
di ssolution of the business trust, or may provide for the taking of any
action to create a class, group or series of beneficial interests that
was not previously outstanding, in any case w thout the vote or approval
of any particular trustee or beneficial owner, or class, group or series
of trustees or beneficial owners;

(4) may grant or deny to all or certain trustees or beneficial owners,
or a specified class, group or series of trustees or beneficial owners,
the right to vote, separately or with any or all other classes, groups,
or series of the trustees or beneficial owners, on any nmatter, such
voting being on a per capita, nunber, financial interest, class, group,
series or any other basis;

(5) may, to the extent that voting rights are granted in the governing
instrument, establish provisions relating to notice of the tinme, place
or purpose of any neeting at which any matter is to be voted on, waiver
of any such notice, action by consent w thout a neeting, the establish-
ment of record dates, quorumrequirenents, voting in person, by proxy or
in any other manner, or any other matter with respect to the exercise of
any such right to vote;

(6) may provide for the present or future creation of nore than one

business trust, including the creation of a future business trust to
which all or any part of the assets, liabilities, profits or |osses of
any existing business trust will be transferred, and for the conversion

of beneficial interests in an existing business trust, or series thereof
into beneficial interests in the separate business trust or series ther-
eof ; and

(7) may provide for the appointnent, election or engagenent, either as
agents or 1 ndependent contractors of the business trust or as del egates
of the trustees, as officers, enployees, managers or other persons who
may manage t he business and affairs of the business trust and may have
such titles and such relative rights, powers and duties as the governing
i nstrunment shall provide. Except to the extent otherw se provided in the
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governing instrument of a business trust, the trustees shall choose and
supervi se such officers, nmanagers, enpl oyees and ot her persons.

c. To the extent that, at Jlaw or in equity, a trustee has duties
(including fiduciary duties) and liabilities relating thereto to a busi -
ness trust or to a beneficial owner:

(1) any such trustee acting under a governing instrument shall not be
liable to the business trust or to any such beneficial owner for the
trustee's good faith reliance on the provisions of such governing
i nstrument; and

(2) the trustee's duties and liabilities may be expanded or restricted
by provisions in a governing instrunent.

d. To the extent that, at lawor in equity, an officer, enployee,
manager or other person designhated pursuant to paragraph seven of subdi-
vision b of this section has duties (including fiduciary duties) and
liabilities relating thereto to a business trust, a beneficial owner or
a trustee:

(1) any such officer, enployee, manager or other person acting under a
governing instrunent shall not be liable to the business trust, any
beneficial owner or any trustee for such person's good faith reliance on
t he provisions of such governing instrunent; and

(2) the duties and liabilities of an officer, enployee, nanager or
ot her person acting pursuant to paragraph seven of subdivision b of this
section may be expanded or restricted by provisions in a governing
i nstrument .

S 207. Trustee in state. a. Every donestic business trust shall at al
times have at |east one trustee who, in the case of a natural person,
shall be a resident of this state or which, in all other cases, has its
princi pal place of business in this state.

b. Notw thstandi ng the provisions of subdivision a of this section, no
business trust which is, becones or will becone prior to or within one
hundred eighty days following the first issuance of beneficial inter-
ests, a registered investnent conpany under the |Investnent Conpany Act
of 1940, as anmended, shall be required to have a trustee who is a resi-
dent of this state or have a principal place of business in this state
as |l ong as such business trust shall have and maintain in this state:

(1) a registered office, which need not be a place of business in this
state; and

(2) a registered agent for service of process on the business trust,
who may be either an individual resident in this state whose business
office is identical with such business trust's registered office, a
domestic corporation, or a foreign corporation authorized to transact
business in this state, having a business office identical wth such
regi stered office.

c. Any business trust adopting or maintaining a registered office and
regi stered agent in this state under subdivision b of this section nay,
upon adoption of such registered office and regi stered agent, change the
|ocation of its registered office in this state to any other place in
the state, or may change the registered agent to any other person or
entity by filing an amendnent to its certificate of business trust in
accordance with the applicable provisions of this article. If a business
trust which is an investnent conpany registered as aforesaid naintains a
regi stered office and registered agent in this state under subdivision b
of this section, then the reference in paragraph three of subdivision a
of section two hundred twelve of this article to the "nane and address
of at least one trustee that neets the requirenents of this section”
shall be deened a reference to the nane and the busi ness address of the
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regi stered agent and registered office nmaintained under this section,
and the certificate of business trust filed under section two hundred
twelve of this article shall reflect such information in Ilieu of the
information otherwise required by paragraph three of subdivision a of
section two hundred twelve of this article.

d. Service of process upon a regi stered agent mai ntai ned by a business
trust pursuant to subdivision b of this section shall be effective as if
served upon one of the trustees of +the business trust pursuant to
section two hundred four of this article.

S 208. Existence of business trust. a. Except as otherw se provided in
the governing instrunment of a business trust, the business trust shal
have perpetual existence.

b. Except as otherw se provided in the governing instrunent of a busi-
ness trust, the death, incapacity, dissolution, term nation or bankrupt-
cy of a beneficial owner shall not result in the termnation or dissol-
ution of a business trust.

S 209. Applicability of trust law. Except as otherw se provided in the
governing instrunent of a business trust or in this chapter, the | aws of
the state pertaining to trusts including the conmon | aw of business
trusts are applicable to business trusts organi zed under this chapter;
provi ded, however, that for purposes of taxation a business trust shal
be classified as a corporation, an association, a partnership, a trust
or otherwise, as shall be determ ned under the United States Interna
Revenue Code of 1986, as anended, or under any successor provision.

S 210. Business trust name. The nane of each business trust as set
forth in its certificate of business trust and the nane of each foreign
business trust as set forth in its application for authority:

a. shall contain w thout abbreviation the words "Business Trust" or
t he abbreviation "B.T." or "BT";

b. shall be such as to distinguish it fromthe nane of (1) any other
donesti c business trust as defined in subdivision b of section one
hundred two of this chapter, (2) any foreign business trust authorized
to do business as a foreign business trust in this state, or (3) a
fictitious nane of a foreign business trust authorized to do busi ness as
a foreign business trust in this state appearing on an application filed
pursuant to section five hundred four of this chapter;

c. shall, unless the business trust or foreign business trust shal
have conplied with the provisions of section one hundred thirty of the
general business law, be the nane used by the business trust inits
conduct of busi ness;

d. shall not contain any word or phrase, or any abbreviation or deriv-
ative thereof, the use of which is prohibited or restricted by any other
statute of this state, unless in the latter case the restrictions have
been conplied with;

e. shall not contain the foll ow ng words, phrases or any abbreviation
or derivative thereof:

board of trade state police ur ban devel opnent

chanber of commerce state trooper urban rel ocation
comunity renewal tenant rel ocation cor poration

i ncor por at ed partnership limted liability conpany;

f. shall not contain the following words, or any abbreviation or
derivative thereof:

accept ance doct or | awyer
annui ty endownent | oan
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assurance fidelity nor t gage
attorney fi nance savi ngs
bank guar anty surety
benefi t i ndemi ty title

bond i nsurance underwriter
casual ty i nvest ment

unl ess the approval of the superintendent of banks or the superintendent
of insurance, as appropriate, is attached to the certificate of business
trust, application for authority or anendnent thereof; or unless the
word "doctor" or "lawer" or an abbreviation or derivative thereof s
used in a context which clearly denotes a purpose other than the prac-
tice of law or nedicine;

g. shall not, unless the approval of the office of tenporary and disa-
bility assistance or office of children and famly services is attached
to the certificate of business trust or application for authority or
amendnent thereof, contain the words "blind" or "handi capped” or the
phrase "physically or nentally challenged'. Such approval shall be
granted by the office of tenporary and disability assistance or office
of children and famly services if in its opinion the words "blind" or
"handi capped” or "physically or nentally challenged" as wused in the
proposed name wll not tend to mislead or confuse the public into
believing that the business trust or foreign business trust is organized
for charitable or nonprofit purposes related to the blind or the hand-
i capped;

h. shall not, unless the approval of the attorney general is attached
to the certificate of business trust or application for authority,
contain the word "exchange" or any abbreviation or derivative thereof.
Such approval shall not be granted by the attorney general if in his or
her opinion the use of the word "exchange" in the business trust's
proposed nane would falsely inply that the business trust conducts its
business at a place where trade is carried on in securities or comod-
ities by brokers, dealers or nerchants; and

i. shall not contain any word or phrase, or any abbreviation or deriv-
ative thereof, the use of which is prohibited or restricted by any other
statute of this state, unless in the latter case the restrictions have
been conplied with.

S 211. Reservation of business trust nane. a. Subject to the
provi sions of section two hundred ten of this article, the exclusive
right to the use of a nanme may be reserved by:

(1) any person intending to organize or cause the organi zation of a
busi ness trust under this chapter;

(2) any domestic business trust or any foreign business trust author-
ized to do business in this state intending to change its nane;

(3) any foreign business trust intending to apply for authority to do
business in this state and to adopt that name; and

(4) any person intending to organize a foreign busi ness trust and
intending to have it apply for authority to do business in this state.

b. A fictitious name for use pursuant to section five hundred four of
this chapter may be reserved by:

(1) any foreign business trust intending to apply for authority to do
business in this state pursuant to subdivision a of section five hundred
four of this chapter;

(2) any aut hori zed foreign business trust intending to change the
fictitious name under which it does business in this state; and
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(3) any authorized foreign business trust that has changed its name in
its jurisdiction of organization, such new name not being available in
this state.

c. Application to reserve a business trust name shall be delivered to
the departnment of state. It shall set forth the nane and address of the
applicant, the name to be reserved, and a statenent of the basis for the
application wunder subdivision a or b of this section. The secretary of
state may require that there be included in the application a statenent
as to the nature of the business to be conducted by the business trust,
it being sufficient to state either alone or with any other purposes,
that the business trust intends to conduct any |awful act or activity
for which business trusts nmay be formed wunder this chapter, provided
that it also shall state that it is not intended to be forned to engage
in any act or activity requiring the consent or approval of any state
of ficial, departnent, board or agency or other body w thout such consent
or approval first being obtained. If the name is available for use by
the applicant for a business trust, the departnent of state shal
reserve the nane for the use of the applicant for a period of sixty days
and issue a certificate of reservation. The restrictions and qualifica-
tions set forth in section two hundred ten of this article shall not be
wai ved by the issuance of a certificate of reservation. The certificate
of reservation shall include the nane of the applicant, the nane
reserved and the date of reservation. The certificate of reservation
or in lieu thereof an affidavit by the applicant or by his or her agent
or attorney that the certificate of reservation has been |ost or
destroyed, shall acconpany the certificate of business trust or the
application for authority when either is delivered to the departnment of
state.

d. The department of state nay extend the reservation for additiona
periods of not nore than sixty days each, upon the witten request of
the applicant or his or her attorney in fact or agent delivered to the
departnment of state and filed before expiration of the reservation peri-
od then in effect. Such request shall have attached to it the certif-
icate of reservation of name. No nore than two such extensions shall be
gr ant ed.

e. Upon request of the applicant delivered to the departnment of state
before the expiration of the reservation period, the departnment shal
cancel the reservation.

S 212. Certificate of business trust. a. In order to forma business
trust, a certificate of business trust shall be executed in accordance
with section two hundred sixteen of this article. The certificate, enti-
tled "Certificate of business trust of ... (name of business trust)
under section two hundred twelve of the Business Trust Law," shall be
delivered to the departnment of state in accordance with section two
hundred seventeen of this article and shall set forth:

(1) the name of the business trust;

(2) if the business trust is to have a registered agent, the nanme and
address of such registered agent within this state and a statenent that
the registered agent is to be the agent of the business trust upon whom
process against it may be served;

(3) the nanme and address of at |east one trustee that neets the
requi renents of section two hundred seven of this article and if differ-
ent the address of the principal place of business of the business
trust;

(4) the designation of the secretary of state as agent of the business
trust upon whom process against it nay be served and the post office
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address within or without this state to which the secretary of state
shall mail a copy of any process against the business trust served upon
hi m or her;

(5) the latest date upon which the business trust is to dissolve or
that its existence is perpetual;

(6) if all or specified classes of beneficial owners are to be Iliable
in their capacity as beneficial owners for all or specified debts, obli-
gations or liabilities of the business trust as authorized pursuant to
section two hundred two of this article, a statenent that all or speci-
fied beneficial owners are so |liable for such debts, obligations or
liabilities in their capacity as beneficial owners of the business trust
as aut horized pursuant to section two hundred two of this article; and

(7) any other provisions, not inconsistent with [aw, that the trustees
determine to include therein including, but not limted to, the business
pur pose for which the business trust is formed.

b. A business trust is fornmed at the time of the filing of the initia
certificate of business trust with the departnent of state or at any
later time not to exceed sixty days fromthe date of filing specified in
the certificate of business trust. The filing of the certificate shall
in the absence of actual fraud, be conclusive evidence of the formation
of the business trust as of the tinme of filing or the effective date if
| ater, except in an action or special proceeding brought by the attorney
general .

c. Wthin one hundred twenty days after the effectiveness of the
initial certificate of business trust, a copy of the sane or a notice
cont ai ni ng the substance thereof shall be published once in each week
for six successive weeks, in two newspapers of the county in which the
princi pal place of business of the business trust is located, to be
desi gnated by the county clerk, one of which newspapers shall be a news-
paper published in the <city or town in which the principal place of
business is intended to be located, if a newspaper be published therein,
or, if no newspaper is published therein, in the newspaper nearest ther-
eto, and proof of such publication by the affidavit of the printer or
publ i sher of each of such newspapers nust be filed with the depart nent
of state. The notice shall include: (1) the name of the business trust;
(2) the date of filing of the certificate of business trust with the
departnment of state; (3) the county within this state, in which the
princi pal place of business in this state of the business trust is to be
| ocated; (4) a statenent that the secretary of state has been desi gnated
as agent of the business trust upon whom process against it nmay be
served and the post office address within or without this state to which
the secretary of state shall mail a copy of any process against it
served upon him or her; (5) if the business trust is to have a regis-
tered agent, his or her nane and address within this state and a state-
ment that the registered agent is to be agent of the business trust upon
whom process against it may be served; (6) the nane and address of at
| east one trustee that neets the requirenents of section two hundred
seven of this article and if different the address of the principa
pl ace of business of the business trust; (7) the |latest date upon which
the business trust is to dissolve or that its existence is perpetual;
and (8) the character or purpose of the business of such business trust.
Failure to cause such notice to be published or to file such proof wth-
in one hundred twenty days of the effective date of the initial certif-
i cate of business trust shall prohibit the business trust from maintain-
ing any action or special proceeding in this state unless and until such
busi ness trust cause such notice to be published and files such proof of
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publication. The failure of a business trust to cause such notice to be
publ i shed or to file proof of publication shall not inpair the validity
of any contract or act of the business trust or the right of the busi-
ness trust or the right of any other party to the contract to nmaintain
any action or special proceeding thereon, and shall not prevent the
business trust from defending any action or special proceeding in this
state.

S 213. Amendnent of the certificate of business trust. a. A certif-
icate of business trust is anended by delivery to the departnment of
state of a certificate of anendnent thereto entitled "Certificate of
anmendnent of the certificate of business trust of... (nane of business
trust) under section two hundred thirteen of the Business Trust Law, "
and executed in accordance wth section tw hundred sixteen of this
article.

b. The certificate of amendnent may set forth only such provisions as
are included in the initial certificate of business trust on file at the
time of making such anmendnent.

c. The certificate of anendnent shall set forth:

(1) the nanme of the business trust and, if it has been changed, the
nane under which it was forned;

(2) the date of filing of its certificate of business trust; and

(3) each anmendnent effected thereby, setting forth the subject natter
of each provision of the certificate of business trust that is to be
anmended or elimnated and the full text of the provision or provisions,
if any, which are to be substituted or added.

d. A trustee, who becones aware that any statement in a certificate of
business trust was false in any material respect when nmade or that a
matter descri bed has changed nmaking the certificate inaccurate in any
material respect, shall anend the certificate within seventy-five days
of becom ng aware of such fact.

e. Acertificate of business trust may be anended at any tinme for any
ot her proper purpose which the trustees nmay detern ne.

f. A certificate of anendnent shall be effective at the tine of its
filing with the departnment of state.

S 214. Cancellation of certificate of business trust. a. Wthin ninety
days followi ng the dissolution and the comencenent of winding up of a
business trust, or at any tine there are no trustees a certificate of
cancel lation shall be filed with the departnment of state entitled,
"Certificate of cancellation of... (name of business trust) under
section two hundred fourteen of the Business Trust Law," and executed in
accordance with section two hundred sixteen of this article. The certif-
icate of cancellation shall set forth:

(1) the name of the business trust, and if it has been changed the
nane under which it was forned;

(2) the date of filing of its certificate of business trust and each
subsequent anendnent thereto;

(3) the event giving rise to the filing of the certificate of cancel-
| ati on; and

(4) any other information the trustees deternm ne to include therein.

b. The <cancellation of the certificate of business trust shall be
effective at the time of the filing of the certificate of cancellation.

c. The cancellation of the certificate of business trust shall not
affect the liability of the trustees or the beneficial owners during the
period of wi nding up and term nation of the business trust.

S 215. Restated certificate of trust. a. A business trust may restate
in asingle certificate the text of its certificate of trust, wthout



Co~NOoOUIT~hWNE

A 6128 14

maki ng any anendnent thereby. Alternatively, a business trust my
restate in a single certificate the text of its certificate of trust and
as anmended thereby to effect any one or nore of the anendnents author-
i zed by this chapter

b. The restated certificate of trust shall be executed by at |east one
of the trustees in accordance with section two hundred sixteen of this
article.

c. The restated certificate shall be delivered to the departnent of
state in accordance with section two hundred seventeen of this article
and shall set forth:

(1) the name of the business trust and, if it has been changed, the
nane under which it was forned;

(2) the date of filing of its certificate of trust;

(3) if the restated certificate restates the text of the certificate
of trust w thout maki ng any anendnments, then a statenent that the text
of the certificate of trust is thereby restated w thout amendnment to
read as therein set forth in full; and

(4) if the restated certificate restates the text of the «certificate
of trust and is anmended thereby, then a statenent that the certificate
of trust is anended to effect one or nore of the anmendnents authorized
by this chapter, specifying each such amendnment and that the text of the
certificate of trust is thereby restated as anended to read as therein
set forth in full.

d. Any anendnents affected by the restatenent of the certificate of
trust shall be subject to the provisions of this chapter which would
apply if a separate certificate of anendnent were filed to effect such
amendnent .

S 216. Execution of certificates. a. Each certificate required by this
chapter to be delivered to the departnent of state shall be executed in
the foll owi ng manner:

(1) a certificate of business trust shall be signed by all of the
trustees of the business trust;

(2) a restated certificate of business trust or anended and restated
certificate of business trust shall be signed by at |east one of the
trustees of the business trust;

(3) a certificate of cancellation shall be signed by all of the trus-
tees or as otherw se provided in the governing instrunent of the busi-
ness trust;

(4) if a business trust is filing a certificate of nerger or consol -
idation, the certificate of merger or consolidation shall be signed by
all of the trustees or as otherw se provided in the governing instrunment
of the business trust, or if the certificate of nerger or consolidation
is being filed by another business entity, the certificate of nerger or
consolidation shall be signed by a person authorized to execute such
i nstrunment on behal f of such other business entity; and

(5) all other certificates shall be signed by at |east one trustee of
t he busi ness trust.

b. Any trustee may sign a certificate by an attorney in fact. Powers
of attorney relating to the signing of a certificate as an attorney in
fact need not be delivered to the departnent of state nor provided as
evi dence of authority by the person filing, but shall be retained in the
records of the business trust.

c. Each certificate shall be signed and verified, or affirnmed under
penal ti es of perjury.

d. Each certificate nust be dated, and the nane and capacity of each
signer shall be stated beneath or opposite his or her signature.
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S 217. Delivery to the departnent of state. Every signed certificate
of business trust, a restated certificate of business trust and any
signed certificate of anendnment or other certificates filed pursuant to
this article, and any judicial decree of amendnent or cancell ation shal
be delivered to the departnent of state. If the certificate delivered to
the departnment of state for filing conplies as to formw th the require-
ments of law and the filing fee, if any, required by any statute in
connection therewith has been paid, the certificate shall be filed and
i ndexed by the departnent of state. The departnent of state shall not
review such certificates for legal sufficiency, but shall [|imt its
review to the requirenments set forth in this section

S 218. Execution, anmendnment or cancellation by judicial act. If a
person required by section two hundred twel ve, two hundred thirteen or
two hundred fourteen of this article to execute a certificate of busi-
ness trust, a restated certificate of business trust, or an amendnent or
cancel l ation thereof fails or refuses to do so, any beneficial owner and
any permtted assignee of a beneficial owner, who is adversely affected
by the failure or refusal, nmay petition the suprene court in the judi-
cial district in which the office of the business trust is located to
direct the execution of such certificate. If the court finds that such
certificate should be executed and that such person has failed or
refused to execute such certificate, it shall order such person to file
the appropriate certificate.

ARTI CLE 3
MERGER AND CONSCLI DATI ON
Section 301. Definitions.
302. Merger and consolidation.
303. Procedures for nerger or consolidation.
304. Certificate of merger or consolidation; contents.
305. Effect of merger or consolidation.

S 301. Definitions. As used in this article:

a. "Consolidation" shall nean a procedure by which a business trust
and one or nore other business trusts or other business entities consol -
idate into a single business trust or other business entity that shal
be a new business trust or other business entity to be formed pursuant
to the consolidation

b. "Merger" shall nean a procedure by which a business trust and one
or nore other business trusts or other business entities nerge into a
single business trust or the business entity that shall be one of the
constituent business trusts or other business entities.

S 302. Merger and consolidation. Pursuant to an agreenent of merger or
consolidation, and to the extent not expressly prohibited by law, a
domestic business trust nay nerge or consolidate with or into one or
nore busi ness trusts or other business entities forned or organized or
existing under the laws of this state, any other state, the United
States or any foreign country or other foreign jurisdiction, wth such
domestic business trust or other business entity as the agreenent shal
provi de being the surviving or resulting entity.

S 303. Procedures for nmerger or consolidation. a. The rights or secu-
rities of, or interests in a business trust or other business entity
that is a constituent party to the nmerger or consolidation may be
exchanged for or converted into cash, property, rights or securities of,
or interest in the surviving or resultlng busi ness trust or other busi-
ness entity or, in addition to or in lieu thereof, nmay be exchanged for
or converted into cash, property, rights or securities of , or interest
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in, a business trust or other business entity that is not the surviving
or resulting business trust or other business entity in the nerger or
consol i dati on.

b. Every business trust or other business entity shall adopt an agree-
ment of nerger or consolidation, setting forth the terns and conditions
of the conversion of the beneficial interests of the beneficial owners
of the business trust into interests in the surviving or resulting busi-
ness trust or other business entity or the cash or other consideration
to be paid or delivered in exchange for beneficial interests in each
busi ness trust, or a conbination thereof.

c. The agreenent of merger or consolidation shall be approved on
behal f of each domestic business trust (1) by such beneficial owners and
trustees as shall be required by the governing instrunent of the busi-
ness trust, which shall not be |less than beneficial owners owning a
majority of the beneficial interests in the business trust, or (2) if no
provision is nmade, by all of the beneficial owners and all of the trus-
t ees.

d. Notw thstandi ng an authorization by the rel evant nunber of benefi -
cial owners and trustees, the agreement of nerger or consolidation nay
be term nated or anended pursuant to a provision for such term nation or
anmendnent, if any, contained in the agreenent of merger or consol -
i dation.

S 304. Certificate of merger or consolidation; contents. After
approval of the agreenment of nerger or consolidation by each business
trust or other business entity nerging or consolidating under this arti-
cle, unless the nerger or consolidation is term nated pursuant to subdi -
vision d of section three hundred three of this article, a certificate
of merger or consolidation, entitled "Certificate of nmerger (or consol -
idation) of ... and ... into ... (nanes of business trusts or other
business entities)", shall be signed and verified or affirmed under
penal ti es of perjury on behalf of each business trust and ot her business
entity and delivered to the departnent of state. The «certificate of
nmerger or consolidation shall set forth:

a. the nanme and jurisdiction of formation or organi zati on of each of
the business trusts or other business entities which is to nerge or
consol i dat e;

b. for each donestic business trust that is to nerge or consoli date,
the date when its initial certificate of business trust was filed by the
departnment of state pursuant to this chapter, and, as to each foreign
business trust or other foreign business entity which is to nerge or
consolidate, the jurisdiction and date of its formation and the date
when its application for authority to do business in this state was
filed by the departnent of state, and its fictitious name wused wthin
this state pursuant to section two hundred ten of this chapter, if
applicable, or if no such application has been filed, a statenent to
such effect;

c. that an agreenent of nerger or consolidation has been approved and
executed by each of the business trusts or other business entities which
is to merge or consolidate;

d. the nanme of the surviving or resulting business trust or other
busi ness entity;

e. the future effective date or tinme, which shall be a date or tine
certain, of the nerger or consolidation in accordance with the agreenent
of merger or consolidation, if it is not to be effective upon the filing
of the certificate of nmerger or consolidation;
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f. if a donmestic business trust is the surviving business trust, such
changes in its certificate of business trust as shall be necessary by
reason of the nerger;

g. if a donestic business trust is the resulting business trust in a
consolidation, the matters required to be set forth wunder section two
hundred twel ve of this chapter;

h. if the surviving or resulting entity is not a donestic business
trust, an agreenent that such surviving or resulting entity may be
served with process in this state in any action or special proceeding
for the enforcenent of any liability or obligation of any donestic busi-
ness trust previously anmenable to suit in this state that is to nerge or
consol idate, and for the enforcenent as provided in this chapter of the
right of beneficial owners of any donestic business trust to receive
paynment for their interests against the surviving or resulting entity;

i. a designation of the secretary of state as the agent for the
surviving or resulting entity upon whom process against it may be served
in the manner set forth in section two hundred four of this chapter in
any action or special proceeding, and a post office address, wthin or
without this state, to which the secretary of state shall mail a copy of
any process served wupon him or her. Such post office address shal
supersede any prior address designated as the address to which process
shal | be nmuil ed;

j. that the agreenment of nerger or consolidation is on file at a place
of business of the surviving or resulting entity, and shall state the
address thereof; and

k. that a copy of the agreenent of merger or consolidation wll be
furnished by the surviving or resulting entity, on request and w t hout
cost, to any beneficial owner or trustee of any donestic business trust
or any person holding an interest in any other business entity that is
to merge or consolidate.

S 305. Effect of merger or consolidation. a. Upon the effective date
of any nerger or consolidation pursuant to this chapter, for al
pur poses of the laws of this state, all of the rights, privileges, inmu-
nities, powers and purposes of each of the business trusts and other
business entities that have nerged or consolidated, and all property,
real, personal and m xed, tangi ble and intangible, and all debts, obli-
gations, liabilities, penalties and duties of such business trusts and
ot her business entities, as well as all other things belonging to each
of such business trusts and other business entities, shall be vested in
the surviving or resulting business trust or other business entity, and
shall thereafter be the property of the surviving or resulting business
trust or other business entity as they were of each of the business
trusts and ot her business entities that have merged or consolidated, and
the title to any real property vested by deed or otherw se, under the
laws of this state, in any such business trusts and ot her business enti -
ties shall not revert or be in any way inpaired by reason of this chap-

ter; but all rights of creditors and all |iens upon any property of any
such business trusts and other business entities shall be preserved
uninpaired, and all debts, obligations, liabilities, penalties and

duties of each of such business trusts and other business entities that
have nerged or consolidated shall thenceforth attach to the surviving or
resulting business trust or other business entity and nay be enforced
against it to the sane extent as if such debts, obligations, liabilities
and duties have been incurred or contracted by it.

b. Upon the effective date of any nmerger or consolidation, no action,
suit or proceeding, civil or crimnal, then pending by or agai nst any
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constituent business trust or other business entity in its conmon nane
shall abate or be discontinued by reason of such merger or consol -
i dation, but nmay be prosecuted by or may proceed agai nst such surviving
or resulting business trust or other business entity.

c. Unless otherwi se agreed by the entities participating in the nerg-
er, a merger or consolidation of a domestic business trust, including a
domestic business trust that is not the surviving or resulting entity in
the merger or consolidation, shall not require such donestic business
trust to wind up its affairs under section four hundred one of this
chapter.

d. Acertificate of nerger or consolidation shall act as a certificate
of cancellation for a business trust that 1is not the surviving or
resulting entity in the nerger or consolidation.

e. Notwi thstanding any provision of the governing instrument of a
busi ness trust, a governing instrunment of a business trust containing a
specific reference to this subdivision may provide that an agreenment of
nmerger or consolidation approved in accordance wth subdivision a of
this section may:

(1) effect any anendnent to the governing instrunment of the business
trust, or

(2) effect the adoption of a new governing instrunment of the business
trust if it is the surviving or resulting business trust in the nerger
or consolidation. Any anendnent to the governing instrunment of a busi-
ness trust or adoption of a new governing instrunent of the business
trust nade pursuant to this paragraph shall be effective upon the effec-
tive date of the nerger or consolidation. The provisions of this section
shall not be construed to Ilimt the acconplishment of a nerger or
consolidation or of any of the matters referred to in this subdivision
by any other neans provided for in the governing instrunment of a busi-
ness trust or other agreenent or as otherw se permtted by law, includ-
ing that the governing instrunent of any constituent business trust to
the nerger or consolidation shall be the governing instrunent of the
surviving or resulting donestic business trust.

ARTI CLE 4
DI SSOLUTI ON
Section 401. Dissol ution.
402. Judicial dissolution.
403. W ndi ng up.
404. Distribution of assets.
405. Wnding up of a series.

S 401. Dissolution. A business trust shall be dissolved and its
affairs shall be wound up upon the happening of the occurrence of the
first of the foll ow ng:

a. at the tine, if any, provided in the certificate of business trust;

b. at the tinme or upon the happening of events specified in the
governing instrunent of the business trust;

c. unless otherw se specified in the governing instrunment of the busi-
ness trust, upon the consent of a majority of the beneficial owners; or

d. pursuant to a decree of judicial dissolution pursuant to section
four hundred two of this article.

Upon the wnding up of a business trust pursuant to this section, a
certificate of cancellation of the business trust shall be filed by
appl i cant pursuant to section two hundred fourteen of this chapter.
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S 402. Judicial dissolution. On application by a ngjority of the bene-
ficial owners or a trustee, the suprene court in the judicial district
i n which:

a. the principal place of business of the business trust; or

b. the address of the trustee, as designated in the certificate of
business trust, is |ocated, may decree dissolution of a business trust
whenever it s not reasonably practicable to carry on the business in
conformty with the governing instrunent of the business trust. A certi-
fied copy of the order of dissolution shall be filed by the applicant
with the departnent of state wthin thirty days of its issuance. A
certificate of cancellation of the business trust shall be filed by the
appl i cant pursuant to section two hundred fourteen of this chapter.

S 403. Wnding up. a. |In the event of a dissolution of a business
trust, except for a dissolution pursuant to section four hundred two of
this article, unless otherwi se provided in the governing instrunment of
t he business trust, the beneficial owers may wind up the affairs of the
busi ness trust. Upon cause shown, the suprene court in the judicia
district in which the office of the business trust is |ocated may w nd
up the affairs of the business trust upon application of any trustee or
of the mpjority of beneficial owners, their |legal representatives or
assi gnees, and in connection therewith may appoint a receiver or Iliqui-
dating trustee.

b. Upon dissolution of a business trust, the persons w nding up the
affairs of the business trust may, in the name of and for and on behalf
of the business trust, prosecute and defend suits, whether civil, crim-
nal or admnistrative, settle and close the business of the business
trust, dispose of and convey the property of the business trust,

di scharge the |liabilities of the business trust, and distribute to the
beneficial owners any renmi ni ng assets of the business trust, all wth-
out affecting the liability of beneficial owners participating in the

wi ndi ng up of the business trust's affairs.

S 404. Distribution of assets. Upon the wnding up of a business
trust, the assets shall be distributed as foll ows:

a. to creditors of the business trust, including beneficial owners who
are creditors, to the extent permtted by law, in satisfaction of
liabilities of the business trust whether by paynment or by establishnent
of adequate reserves; and

b. except as provided in the governing instrument of the business
trust, to beneficial owners, first for the return of their contrib-

utions, if any, and secondly respecting their beneficial interests in
the business trust as set forth in section two hundred five of this
chapter.

S 405. Wnding up of a series. Except to the extent otherw se provided
in the governing instrument of the business trust, a series established
in accordance wth section two hundred six of this chapter nay be
di ssolved and its affairs wound up without causing the dissolution of
the business trust or any other series thereof. Unless otherw se
provided in the governing instrument of the business trust, the dissol-
ution, wnding up, liquidation or term nation of the business trust or
any series thereof shall not affect the limtation of liability wth
respect to a series established in accordance with section two hundred
six of this chapter. A series established in accordance with section two
hundred six of this chapter is dissolved and its affairs shall be wound
up at the tinme or upon the happening of events specified in the govern-
ing instrument of the business trust. Except to the extent otherw se
provided in the governing instrunment of a business trust, the death,
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i ncapacity, dissolution, term nation or bankruptcy of a beneficial owner
of such series shall not result in the termnation or dissolution of
such series and such series nmay not be terninated or revoked by a bene-
ficial owner of such series or other person except in accordance with
the terms of the governing instrunent of the business trust.

ARTI CLE 5
M SCELLANEQUS
Section 501. Derivative actions.
502. I ndemification.

503. Fees.
504. Application for authority for a foreign business trust;
contents.

505. Amendnents to application for authority.

506. Application for authority; effect.

507. Surrender of certificate of authority.

508. Term nation of existence.

509. Doi ng business without certificate of authority.
510. Viol ati ons.

S 501. Derivative actions. a. A beneficial owner nmay bring a deriva-
tive action in the right of a business trust to recover a judgnment in
its favor if the trustees with authority to do so have refused to bring
the action or if an effort to cause those trustees to bring the action
is not likely to succeed.

b. In any such action, the plaintiff shall be a beneficial owner at
the tinme of bringing the action and shall have been a beneficial owner
at the time of the transaction of which the plaintiff conplains or the
plaintiff's status as a beneficial owner or interest shall have devol ved
upon plaintiff by operation of |law or pursuant to the ternms of the
governing instrunent of the business trust froma person who was a bene-
ficial owner at the tine of the transaction.

c. In any such action, the conplaint shall set forth with particulari-

ty the effort, if any, of the plaintiff to secure initiation of the
action by the trustees, or the reasons for not nmaking such effort.
d. If a derivative action is successful, in whole or in part, or if

anything is received by a business trust as a result of a judgnent,
conprom se or settlenment of such action, the court nay award the plain-
tiff reasonable expenses, including reasonable attorney's fees. If
anything is so received by the plaintiff, the court shall nake such
award of plaintiff's expenses payable out of those proceeds and direct
plaintiff toremt to the business trust the remai nder thereof, and if
those proceeds are insufficient to reinburse plaintiff's reasonable
expenses, the court may direct that any such award of plaintiff's
expenses or a portion thereof be paid by the business trust.

e. A beneficial owner's right to bring a derivative action nay be
subj ect to such additional standards and restrictions, if any, as are
set forth in the governing instrunment of the business trust including,
without limtation, the requirenment that beneficial owners owning a
speci fied mninmmbeneficial interest in the business trust join in the
bri nging of the derivative action.

S 502. Indemification. a. Subject to such standards and restrictions,
if any, as are set forth in the governing instrunent of a business
trust, a business trust shall have the power to indemify and hold harm
less any trustee or beneficial owner or other person from and agai nst
any and all clains and denands what soever.
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b. The absence of a provision for indemity in the governing instru-
ment of a business trust shall not be construed to deprive any trustee
or beneficial owner or other person of any right to indemity which is
otherwise available to such person under the laws of this state or
ot herw se.

S 503. Fees. Except as otherw se provided, the departnment of state
shall collect the following fees pursuant to this chapter

a. For the reservation of a business trust nane pursuant to section
two hundred el even of this chapter, twenty doll ars.

b. For filing a certificate of business trust pursuant to section two
hundred twel ve of this chapter, two hundred doll ars.

c. For filing a certificate of anendnent to the certificate of busi-
ness trust pursuant to section two hundred thirteen of this chapter to
change the |l ocation of the registered office or to change the regi stered
agent, thirty dollars.

d. For filing a certificate of anendnent to the certificate of busi-
ness trust pursuant to section two hundred thirteen of this chapter,
ot her than a change of or change of |ocation of the registered office of
a registered agent, sixty dollars.

e. For filing a certificate of cancellation pursuant to section two
hundred fourteen of this chapter, sixty dollars.

f. For filing a restated certificate of business trust pursuant to
section two hundred fifteen of this chapter, two hundred doll ars.

g. For filing a certificate of cancellation in accordance with a judi-
cial order pursuant to section two hundred eighteen of this chapter,
sixty dol |l ars.

h. For filing a certificate of merger or consolidation pursuant to
section three hundred four of this chapter, sixty dollars.

i. For filing an application for authority pursuant to section five
hundred four of this article, two hundred doll ars.

j. For filing an anendnent to an application for authority pursuant to
section five hundred five of this article to change the regi stered agent
or the post office address or location of the registered agent, twenty
dol | ars.

k. For filing an anendnent to an application for authority pursuant to
section five hundred six of this article, other than a change of, or
change of address or location of a registered agent, sixty dollars.

|. For filing a certificate of surrender of authority pursuant to
section five hundred seven of this article, sixty dollars.

m For filing a certificate of term nation of existence pursuant to
section five hundred eight of this article, sixty dollars.

n. For accepting service of process on behalf of a business trust,
forty dollars.

o. For filing an affidavit of publication pursuant to section two
hundred twelve or five hundred four of +this chapter, twenty-five
dol | ars.

S 504. Application for authority for a foreign business trust;
cont ents. a. Before doing business in this state, a foreign business
trust shall apply for authority to do business in this state by subnit-
ting to the departnment of state (1) a certificate of existence or, if no
such certificate is issued by the jurisdiction of organization, a certi-
fied copy of the certificate of business trust and all subsequent amend-
ments thereto or, if no certificate of business trust has been filed, a
certified copy of the instrunment filed as its organi zational basis and
all amendnents thereof (if such certificate or instrunent is in a
foreign | anguage, a translation thereof under oath of the translator
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shall be attached thereto) and (2) an application for authority as a
foreign business trust entitled "Application for authority of ... (nane
of business trust) wunder S 504 of the Business Trust Law," signed and
verified or affirnmed under penalties of perjury by a trustee and setting
forth:

(A) the nane of the foreign business trust and, if a foreign business
trust's nanme i s not acceptable for authorization pursuant to section two
hundred ten of this chapter, the fictitious name under which it proposes
to apply for authority to do business in this state, which nane shall be

in conpliance with section two hundred ten of this chapter and shall be
used by the foreign business trust in all its dealings with the depart-
ment of state and in the conduct of its business in this state. Afiling
under section one hundred thirty of the general business Iaw shall not

constitute the adoption of a fictitious nane;

(B) the jurisdiction and date of its organi zation;

(C a designation of the secretary of state as its agent upon whom
process against it may be served and post office address wthin this
state to which the secretary of state shall mail a copy of any process
agai nst it served upon himor her;

(D if it is to have a registered agent, the nane and address wthin
the state of the registered agent and a statenent that the registered
agent is to be its agent upon whom process may be served;

(E) the address of the office required to be maintained in the juris-
diction of its organization by the |laws of that jurisdiction or, if not
so required, of the principal office of the foreign business trust;

(F) the name and busi ness address of at |east one trustee;

(G a statenent that the foreign business trust is in existence in the
jurisdiction of its organization at the time of the filing of such
appl i cation; and

(H the nanme and business address of the authorized officer inits
jurisdiction of its organization where a copy of its «certificate of
business trust is filed and, if no public filing of its certificate of
business trust is required by the law of its jurisdiction of organiza-
tion, a statenent that the business trust shall provide, on request, a
copy thereof with all anendnents thereto (if such docunents are in a
foreign language, a translation in English thereof under oath of the
translator shall be attached thereto), and the name and post office
address of the person responsible for providing such copies.

b. Wthout excluding other activities which nmay not constitute doing
business in this state, a foreign business trust shall not be considered
to be doing business in this state for the purposes of this chapter, by
reason of carrying on in this state any one or nore of the follow ng
activities:

(1) maintaining or defending any action or proceeding, whether judi-
cial, admnistrative, arbitrative or otherwi se, or effecting settlenent
of clains or disputes;

(2) holding neetings of its trustees or beneficial owners;

(3) mai ntai ning bank accounts; or

(4) maintaining offices or agencies only for the transfer, exchange
and registration of its beneficial ownership interests, or appointing
and managi ng depositories with relation to its beneficial ownership
i nterests.

c. The specification in subdivision b of this section shall not estab-
ish a standard for activities which may subject a foreign business
ust to service of process under this chapter or any other statute of

I
tr
this state.
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d. Wthin one hundred twenty days after the filing of the application
for authority with the departnment of state, a copy of the sane or a
notice containing the substance thereof shall be published once in each
week for six successive weeks, in tw newspapers of the county wthin
this state in which the principal place of business of the foreign busi-
ness trust is located, to be designated by the county clerk, one of
whi ch newspapers shall be a newspaper published in the city or town in
whi ch the principal place of business in this state of the foreign busi-
ness trust is intended to be located, if a newspaper be published there-
in, or if no newspaper is published therein, in the newspaper nearest
thereto, and proof of such publication by the affidavit of the printer
or publisher of each of such newspapers nust be filed with the depart-
ment of state. The notice shall include: (1) the name of the foreign
business trust and any fictitious name under which it has applied for
authority to conduct business in this state; (2) the date of filing of
the application for authority wth the departnent of state; (3) the
jurisdiction and date of its organization; (4) the county wthin this
state, in which the principal place of business in this state of the
foreign business trust is to be located; (5) a statenment that the secre-
tary of state has been designated as agent of the foreign business trust
upon whom process against it nay be served and the post office address
within or without this state to which the secretary of state shall mai
a copy of any process against it served upon him or her; (6) if the
foreign business trust is to have a registered agent, his or her nane
and address within this state and a statenent that the registered agent
is to be the agent of the foreign business trust upon whom process
against it may be served; (7) the address of the office required to be
maintained in the jurisdiction of its organization by the |aws of that
jurisdiction or, if not so required, of the principal office of the
foreign business trust; (8) the nane and busi ness address of at | east
one trustee; (9) the nane and busi ness address of the authorized officer
inits jurisdiction of organization where a copy of its «certificate of
business trust is filed, or, if no public filing of its certificate of
organi zation is required by the law of its jurisdiction of organization,
a statenent that the foreign business trust shall provide, on request, a
copy thereof with all anendnents thereto (if such docunents are in
foreign language, a translation in English thereof under oath of the
translator shall be attached thereto), and the name and post office
address of the person responsible for providing such copies; and (10)
the character or purpose of the business of such foreign business trust.
Failure to cause such notice to be published or to file such proof wth-
in one hundred twenty days of the filing of the application for authori-
ty shall prohibit the foreign business trust from naintaining any action
or special proceeding in this state unless and until such foreign busi-
ness trust causes such notice to be published and files such proof of
publication. The failure of a foreign business trust to cause such
notice to be published or to file proof of publication shall not inpair
the validity of any contract or act of the foreign business trust or the
right of any other party to the contract to maintain any action or
special proceeding thereon, and shall not prevent the foreign business
trust from defending any action or special proceeding in this state.

S 505. Anmendnents to application for authority. a. A foreign business
trust my anend its application for authority fromtine totine if the
amendnents contain only such provisions as mght be lawfully contained
in an application for authority at the time of making such anmendnent.
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b. Every foreign business trust which has received a filing receipt
evi dencing authority, shall, within ninety days after the change of any
of the information required to be set forth in its application for
authority pursuant to section five hundred four of this article, deliver
an anendnment to its application to the departnent of state entitled
"Certificate of amendnent of application for authority of ... (name of
busi ness trust) under S 505 of the Business Trust Law," signed and veri -
fied or affirmed under penalties of perjury by a trustee. The certif-
icate shall state:

(1) the name of the foreign business trust as it appears on the index
of names of existing donmestic and authorized foreign business trusts of
any type or kind in the departnment of state, and the fictitious nanme, if
any, the foreign business trust has agreed to use in this state pursuant
to section five hundred four of this article;

(2) the jurisdiction of its organization;

(3) the date it was authorized to do business in this state;

(4) each anmendnent effected thereby; and

(5) if the true nane of the foreign business trust is to be changed, a
statenment that the change of name has been effected under the Ilaws of
the jurisdiction of its organization and the date the change was so
ef f ect ed.

S 506. Application for authority; effect. a. Upon filing by the
departnment of state of the application for authority, the foreign busi-
ness trust shall be authorized to do business in this state. Such
authority shall continue so long as it retains its authority to do busi -
ness in the jurisdiction of its organization and its authority to do
busi ness has not been surrendered, suspended or annulled in accordance
with the | aw

b. A foreign business trust which has received a certificate of
authority shall have such powers to conduct business in this state as
are permtted by the laws of the jurisdiction in which it was organi zed,
but not greater than those of a donestic business trust; provided, that
thi s subdivision shall not affect the powers of the foreign business
trust outside this state.

S 507. Surrender of certificate of authority. a. A foreign business
trust may surrender its certificate of authority by delivering to the
departnment of state a certificate entitled, "Certificate of surrender of
authority of ... (nane of business trust)" signed and verified or
affirmed under penalties of perjury by a trustee, receiver or other
person authorized by law to wind up such business trust. The authority
of the foreign business trust to do business in this state shall term -
nate on the filing by the departnment of state of the certificate of
surrender of authority. A surrender shall not termnate the authority of
the secretary of state to accept service of process on the foreign busi-
ness trust with respect to causes of action arising out of doing busi-
ness in this state.

b. The certificate of surrender of authority shall state:

(1) the nane of the foreign business trust as it appears on the index
of nanes of existing donestic and authorized foreign business trusts of
any type or kind in the departnment of state, and the fictitious nanme, if
any, the foreign business trust has agreed to use in this state pursuant
to section five hundred four of this article;

(2) the jurisdiction where it was organi zed;

(3) the date on which its certificate of authority to do business in
this state was filed by the departnent of state;

(4) that it surrenders its authority to do business in this state;
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(5) that it revokes the authority of its registered agent, if any,
previously designated, and that it consents that process against it in
any action or special proceeding based upon any liability or obligation
incurred by it within this state before the filing of the certificate of
surrender may be served on the secretary of state in the manner set
forth in section two hundred four of this chapter; and

(6) a post office address within or without this state to which the
secretary of state shall mail a copy of any process against it served
upon himor her. The post office address may be changed by delivering to
the departnment of state a certificate of amendnent wunder section five
hundred five of this article.

S 508. Term nation of existence. When a foreign business trust which
has received a certificate of authority is dissolved or its authority to
conduct its business or existence is otherwise termnated or cancelled
in the jurisdiction of its organization or when such forei gn business
trust is nmerged into or consolidated with another foreign business enti-
ty, (a) a certificate of the secretary of state, or official performng
the equivalent function as to business trust records, in the jurisdic-
tion of organi zation of such business trust attesting to the occurrence
of any such event, or (b) a certified copy of an order or decree of a
court of such jurisdiction directing the dissolution of such foreign
busi ness trust, the termnation of its existence or the surrender of its
authority, shall be delivered to the departnment of state. The filing of

the certificate, order or decree shall have the sane effect as the
filing of a certificate of surrender of authority under section five
hundred six of this article. The secretary of state shall continue as

agent of the foreign business trust upon whom process against it nmay be
served in the manner set forth in section two hundred four of this chap-
ter, in any action or proceedi ng based upon any liability or obligation
incurred by the foreign business trust within this state prior to the
filing of such certificate, order or decree.

S 509. Doi ng business without certificate of authority. a. A foreign
business trust doing business in this state wi thout having received a
certificate of authority to do business in this state shall not maintain
any action, suit or special proceeding in any court of this state unless
and until such foreign business trust shall have received a certificate
of authority in this state and shall have filed proof of publication
pursuant to section five hundred four of this article.

b. The failure of a foreign business trust doing business in this
state to conply with the provisions of this chapter shall not inpair the
validity of any contract or act of the foreign business trust or prevent
the foreign business trust from defending any action or special proceed-
ing in any court of this state.

c. By doing business in this state without authority, a foreign busi-
ness trust appoints the secretary of state as its agent for service of
process Wwth respect to causes of action arising out of doing business
in this state. In any such case, process against such foreign business
trust may be served upon the secretary of state in the manner set forth
in section two hundred four of this chapter.

S 510. Violations. The attorney general shall, in his or her own
di scretion or upon the notion of proper parties, bring an action to
restrain a foreign business trust without a certificate of authority
from doing any business in this state in violation of this chapter, or
from doing any business in this state which is prohibited under the | aws
of this state. The attorney general my bring an action or specia
proceeding to annul the authority of a foreign business trust which is
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doi ng any business in this state which is prohibited under the [|aws of
this state. The attorney general shall deliver a certified copy of the
order of annul nent to the departnent of state. Upon the filing thereof
by the departnent of state, the certificate of authority of the foreign
busi ness trust to do business in this state shall be annulled, and the
provi sions of section five hundred nine of this article shall thereafter
be applicable. The secretary of state shall continue as agent of the
forei gn business trust upon whom process against it nay be served in any
action, suit or special proceeding based upon any liability or obli-
gation incurred by the foreign business trust within the state prior to
the filing of the certified copy of the order of annulnent by the
department of state.
ARTI CLE 6
SAVI NGS CLAUSES; EFFECTI VE DATE

Section 601. Severability.

602. Common | aw busi ness trusts.

603. General associations |aw not applicable.

604. Reserved power of state to amend or repeal chapter

605. Construction and application of chapter and governing

i nstrument .

606. Effective date.

S 601. Severability. The provisions of this chapter shall apply to
business trusts created on or after the effective date of this chapter.
If any provision of this chapter or its application to any person or
circunstances is held invalid, the invalidity shall not affect other
provi sions or applications of this chapter which can be given effect
without the invalid provision or application, and to this end the
provi sions of this chapter are severable.

S 602. Common | aw business trusts. This chapter shall have no effect
on the wvalidity, powers, rights or liabilities of common | aw busi ness
trusts created before or after the effective date of this chapter or the
trustees or beneficiaries thereof. Common |aw business trusts created
before or after the effective date of this chapter nmay el ect to be
governed by the provisions of this chapter upon the filing of a certif-
icate of business trust in accordance with section two hundred twel ve of
this chapter; provided, however, that a conmon |aw business trust
created before the effective date of this chapter shall not be governed
by the provisions of this chapter to the extent of any inconsistent
provi sions contained in its governing instrunent not thereafter nodified
by anmendnent .

S 603. General associations |aw not applicable. The provisions of the
general associations |aw shall not apply to any unincorporated associ -
ation that is a business trust governed by the provisions of this chap-
ter.

S 604. Reserved power of state to amend or repeal chapter. Al
provi sions of this chapter may be altered fromtine to tine or repealed
and all rights of business trusts, trustees, beneficial owners and ot her
persons are subject to this reservation

S 605. Construction and application of chapter and governing instru-
ment. a. The rule that statutes in derogation of the comon |law are to
be strictly construed shall have no application to this chapter.

b. It is the policy of this chapter to give nmaxinumeffect to the
principle of freedomof contract and the enforceability of governing
I nstrunents.

S 606. Effective date. This chapter shall take effect on the ninetieth
day after it shall have becone a | aw.
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S 2. Subdivision 2 of section 2 of the general associations |aw, as
anended by chapter 13 of the laws of 1938, is anended to read as
fol | ows:

2. The term"business trust" means any associ ation operating a busi -
ness under a witten instrunment or declaration of trust, the beneficial
i nterest under which is divided into shares represented by certificates,
BUT SHALL NOT |INCLUDE A BUSINESS TRUST WHI CH FI LES A CERTI FI CATE OF
BUSI NESS TRUST OR AN APPLI CATI ON FOR AUTHORI TY PURSUANT TO THE BUSI NESS
TRUST LAW

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



