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Introduced by M of A CAHLL -- Milti-Sponsored by -- M of A ALFANO
-- read once and referred to the Conmttee on Consuner Affairs and
Pr ot ecti on

AN ACT to anmend the general business law, in relation to preserving the
integrity and safety of pharmaceutical drugs

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
392-j to read as foll ows:

S 392-J. FALSE LABELS AND M SREPRESENTATI ONS OF PHARMACEUTI CAL DRUGS.
1. A PERSON, WHO W TH | NTENT TO DEFRAUD:

A. PUTS UPON A PHARVACEUTI CAL DRUG, OR UPON A CASK, BOTTLE, STOPPER,
VESSEL, CASE, COVER, WRAPPER, PACKAGE, BAND, TICKET, LABEL OR OTHER
THI NG CONTAI NI NG OR COVERI NG SUCH PHARVACEUTI CAL DRUG, OR WTH WH CH
SUCH A PHARVACEUTI CAL DRUG IS | NTENDED TO BE SOLD, OR IS SCOLD, ANY FALSE
DESCRI PTI ON OR OTHER | NDI CATI ON OF OR RESPECTI NG THE TYPE OF PHARVACEU
TI CAL SUBSTANCE OR COVPOUND, KIND, NUMBER, QUANTITY, WEIGHT OR MEASURE
OF SUCH SUBSTANCE, OR ANY PART THEREOF, OR THE PLACE OR COUNTRY WHERE I T
WAS MANUFACTURED OR PRODUCED OR THE QUALITY OR GRADE OF ANY SUCH
SUBSTANCE, |F THE QUALITY OR GRADE THEREOF IS REQU RED BY LAW TO BE
MARKED, BRANDED OR OTHERW SE | NDI CATED ON OR W TH SUCH PHARMACEUTI CAL
DRUG OR

B. SELLS OR OFFERS FOR SALE A PHARMACEUTI CAL DRUG, WHICH TO H' S OR HER
KNOALEDGE |'S FALSELY DESCRI BED OR | NDI CATED UPON ANY SUCH PACKAGE, OR
VESSEL CONTAINING THE SAME, OR LABEL THEREUPON, | N ANY OF THE PARTI C-
ULARS SPECI FI ED; OR

C. DI STRIBUTES, SELLS OR EXPOSES FOR SALE ANY GOODS I N BULK TO WHI CH
NO NAME OR TRADEMARK SHALL BE ATTACHED, AND ORALLY OR OTHERW SE REPRES-
ENTS THAT SUCH PHARMACEUTI CAL DRUGS ARE THE MANUFACTURE OR PRODUCTI ON OF
SOVE OTHER THAN THE ACTUAL MANUFACTURER OR PRODUCER;, OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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D. REMOVES OR CONCEALS OR WHO SHALL CAUSE TO BE, WHOLLY OR IN PART,
REMOVED OR CONCEALED FROM OR UPON A PHARMACEUTI CAL DRUG THE MARK OF
ORIG@ N, OR WHO SELLS OR CAUSES TO BE SOLD AN ARTI CLE OF MERCHANDI SE FROM
OR UPON VHHCH TOH S ORI TS KNOALEDGE, OR TO THE KNOALEDGE OF HHS OR I TS
AGENTS, SERVANTS OR EMPLOYEES THERE HAS BEEN IN WHOLE OR | N PART,
REMOVED OR CONCEALED THE MARK OF ORIG N, OR WHO SELLS OR CAUSES TO BE
SOLD A PHARMACEUTI CAL DRUG FROM THE | NSPECTI ON OF VWHI CH SUCH KNOW.EDGE
COULD HAVE BEEN OBTAI NED, SHALL BE GUI LTY OF A M SDEMEANCR, PROVI DED
THAT |T SHALL NOT BE DEEMED A VI OLATION OF THIS SECTION | F AT THE TI ME
OF SALE SAI D ARTI CLE OF MERCHANDI SE AND THE | MMEDI ATE AND OUTER CONTAI N-
ER OR CONTAI NERS THEREOF SHALL BE MARKED, STAMPED, TAGGED, BRANDED OR
LABELED IN LEG BLE AND CONSPICUOUS ENGLISH WRDS WTH SAI D MARK OF
ORI G N OR THE CONCEALMENT THEREOF SHALL HAVE COWPLETELY CEASED, IN A
CASE WHERE THE PUNI SHVENT FOR SUCH OFFENSE |'S NOT SPECI ALLY PROVI DED FOR
OTHERW SE BY STATUTE, IS GQUILTY OF A M SDEMEANCR

2. FOR THE PURPOSES OF TH S SECTI ON, THE FOLLOW NG WORDS SHALL HAVE
THE FOLLOW NG DEFI NI TI ONS:

A. "PERSON' SHALL BE DEEMED TO I NCLUDE A FIRM  PARTNERSHI P, ASSCCI -
ATI ON OR CORPORATI ON.

B. "SELL" SHALL BE DEEMED TO | NCLUDE OFFER TO SELL, EXPOSE FOR SALE,
AND POSSESS W TH | NTENT TO DI SPOSE OF OR TO SELL.

C. "PHARVACEUTI CAL DRUG' SHALL BE DEEMED TO | NCLUDE A CASK, BOITLE,
STOPPER, VESSEL, CASE, COVER, WRAPPER, PACKAGE, BAND, TICKET, LABEL OR
OTHER THI NG CONTAI NI NG OR COVERI NG A PHARVACEUTI CAL, OR WTH WH CH PHAR-
MACEUTI CAL DRUG | S | NTENDED TO BE SOLD, OR IS SCLD.

D. "REMOVE" SHALL BE DEEMED TO | NCLUDE DEFACE, ALTER AND OBLI| TERATE.

E. "CONCEAL" SHALL BE DEEMED TO | NCLUDE THE ORI G NAL PLACI NG OF A MARK
OF ORIG N UPON AN ARTI CLE OF MERCHANDI SE | N ANY MANNER WHATSCEVER, OR
THE ARRANG NG OR COMVBI NI NG OF TWDO OR MORE ARTI CLES OF MERCHANDI SE | NTO A
SINGLE UNIT WHEREBY THE MARK OF ORIG@ N I S REMOVED FROM OPEN VIEW OR | S
RENDERED | LLEG BLE OR | NCONSPI CUCUS.

F. THE TERMS "REMOVE" AND " CONCEAL" ARE NOI TO BE DEEMED MJTUALLY
EXCLUSI VE.

3. WHENEVER THERE SHALL BE A VI OLATI ON OF THI S SECTI ON, AN APPLI| CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL |N THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A SPECI AL
PROCEEDI NG TO | SSUE AN | NJUNCTI ON TO ENJO N AND RESTRAI N THE CONTI NUANCE
OF SUCH VI OLATIONS; AND I F I'T SHALL APPEAR TO THE SATI SFACTION OF THE
COURT OR JUSTI CE THAT THE DEFENDANT HAS, | N FACT, VI OLATED TH S ARTI CLE,
AN I NJUNCTION MAY BE |SSUED BY SUCH COURT OR JUSTI CE ENJO NI NG AND
RESTRAI NI NG ANY FURTHER VI OLATI ON, W THOUT REQUI RING PROOF THAT ANY
PERSON HAS, |IN FACT, BEEN INJURED OR DAVMAGED THEREBY. | N ANY SUCH
PROCEEDI NG, THE COURT MAY MAKE ALLOMNCES TO THE ATTORNEY GENERAL AS
PROVIDED I N PARAGRAPH SIX OF SUBDI VISION (A) OF SECTI ON ElI GATY- THREE
HUNDRED THREE OF THE CI VIL PRACTI CE LAW AND RULES, AND DI RECT RESTI TU-
TION. VWHENEVER THE COURT SHALL DETERM NE THAT A VIOLATION OF TH' S
SECTI ON HAS OCCURRED THE COURT MAY | MPOSE A CIVIL PENALTY OF NOI' MORE
THAN FIVE HUNDRED DOLLARS FOR EACH VI OLATI ON. FOR THE PURPOSES OF THI S
SECTION EACH CGROUP OF |IDENTICAL |ITEMS SHALL CONSTITUTE A SINGE
VI OLATION. | N CONNECTI ON W TH ANY SUCH PROPOSED APPLI CATI ON, THE ATTOR-
NEY GENERAL | S AUTHORI ZED TO TAKE PROOF AND MAKE A DETERM NATI ON OF THE
RELEVANT FACTS AND TO | SSUE SUBPCENAS | N ACCORDANCE W TH THE ClI VI L PRAC
TI CE LAW AND RULES.

4. BEFORE ANY VI OLATION OF THI'S SECTION IS SOQUGHT TO BE ENJO NED, THE
ATTORNEY CGENERAL SHALL BE REQUI RED TO G VE THE PERSON AGAI NST WHOM SUCH
PROCEEDI NG |'S CONTEMPLATED NOTI CE BY CERTI FI ED MAI L AND AN OPPORTUNI TY
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TO SHOW I N WRI TI NG W THI N FI VE BUSI NESS DAYS AFTER RECElI PT OF NOTI CE WHY
PROCEEDI NGS SHOULD NOT BE | NSTI TUTED AGAI NST HHM  UNLESS THE ATTORNEY
GENERAL SHALL FIND, |IN ANY CASE IN WH CH HE SEEKS PRELI M NARY RELI EF,
THAT TO A VE SUCH NOTI CE AND OPPORTUNI TY IS NOT I N THE PUBLI C | NTEREST.

5. IN ANY SUCH ACTION IT SHALL BE A COVPLETE DEFENSE THAT THE ACTOR
PRACTICE IS, ORIF IN INTERSTATE COWERCE WOULD BE, SUBJECT TO AND
COWLIES WTH THE RULES AND REGULATI ONS OF, AND THE STATUTES ADM NI S-
TERED BY, THE FEDERAL FOOD AND DRUG ADM NI STRATION OR ANY OFFICl AL
DEPARTMENT, DI VI SI ON, COW SSI ON OR AGENCY OF THE UNI TED STATES AS SUCH
RULES, REGULATI ONS OR STATUTES ARE | NTERPRETED BY THE FEDERAL FOOD AND
DRUG ADM NI STRATI ON OR SUCH DEPARTMENT, DI VI SI ON, COW SSI ON OR AGENCY
OR THE FEDERAL COURTS.

S 2. This act shall take effect imediately.



