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STATE OF NEW YORK

5994
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 23, 2009

Introduced by M of A COLTON -- read once and referred to the Commttee
on Energy

AN ACT to enact the "wireless facility siting act"; to establish a one
hundred twenty day noratorium upon the construction of wireless facil -
ities in cities; to amend the general nunicipal law, in relation to
the placenent, construction and nodification of wreless services
facilities; to direct the departnent of health to study, evaluate and
make recomendations on the health effects of radio frequency signals
and m crowave energy enmtted by wirel ess communi cations service facil -
ities and wireless conmunications devices; and providing for the
repeal of certain provisions upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. In 1996, the United States Congress
adopt ed the Tel econmuni cati ons Act of 1996 which addresses, in part, the
siting of wreless services facilities and the authority of state and
| ocal governnments to regulate the placenment, construction and nodifica-
tion of such facilities. Wil e nunicipal control over the siting of
wirel ess services facilities is an inportant component of rmunicipal hone
rule in the state of New York, the legislature nevertheless recognizes
the simlarly inportant federal, state and |ocal interests of providing
for wireless services to the public in a nmanner that addresses state and
| ocal concerns. As such, the legislature has identified the need to
bal ance federal interests with |ocal concerns by providing for an appro-
priate and efficient process of nunicipal review for applications to
site, construct and nodify wireless services facilities. It is the
intent of the legislature in adopting the "wireless facility siting act"”
to inplement enabling legislation which specifically sets forth a
uni form st at ewi de process for rmunicipal review of applications for the
pl acenent, construction and nodification of wireless services facilities
in cities.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2. Short title. This act shall be known as and nay be cited as the
"Wreless facility siting act".

S 3. Moratorium upon the construction of wireless facilities. 1.
Not wi t hst andi ng any provision of law to the contrary, and in accordance
with the federal Tel econmunications Act of 1996, there is hereby estab-
lished a noratoriumupon the construction of wreless facilities in
every city. During the period this section is in effect, no wirel ess
facility shall be constructed or comrence operation in any city in this
state. The purpose of such noratoriumshall be to afford cities tine to
review and enact |and use | aws, ordi nances, rules and regul ations rel at-
ing to the placenent, construction and nodification of wireless facili-
ties in a manner that addresses |ocal concerns and provides the public
with access to wireless services pursuant to article 13-E of the general
muni ci pal | aw.

2. For the purposes of this section, the term

(a) "Ancillary equipnent” nmeans all equi pment necessary for the secure
and successful operation of a wireless facility including but not limt-
ed to, support structures, transmtting, receiving and conbi ning equip-
ment, equi pnent shelters, transm ssion cables, and backup power sources.

Anci | I ary equi pnent shall not include residential, industrial or comer-
cial buildings, but shall include any such equi pnent placed on residen-
tial, industrial or comrercial buildings.

(b) "Wrel ess services" neans all comrercial nobile services, as that
term is defined in section 332(d) of title 47, United States Code, as
anmended fromtime to tine, including, but not limted to, all broadband
personal comruni cations services, wreless radio telephone services,
geographic area specialized and enhanced specialized nobile radio
services, and incunmbent-wi de area specialized nobile radio |icensees,
which offer real tine, two-way voice or data service that is intercon-
nected wth the public switched tel ephone network or otherw se provides
access to communi cati ons services.

(c) "Wreless facility" nmeans only the part or parts of any facility
used in connection wth the provision of wreless services including,
but not limted to, antennas, ancillary equi pnent and tel econmuni cati ons
t owers.

S 4. The general rmunicipal |aw is anmended by adding a new article 13-E
to read as foll ows:

ARTI CLE 13-E
W RELESS FACI LI TY SI TI NG ACT
SECTI ON 300. DEFI NI Tl ONS.
301. PERM T REQUI REMENTS.
302. PROCEDURE FOR MUNI Cl PAL REVI EW OF PERM T REQUESTS.
303. STANDARDS FOR REVI EW AND APPLI CATI ON REQUI REMENTS FOR A
W RELESS FACI LI TY.
304. CO LOCATI ON STANDARDS
305. PERM T APPROVAL; NON- CONFORM NG FACI LI TI ES.
306. APPLI CABI LI TY.

S 300. DEFINITIONS. WHERE USED IN THI S ARTI CLE, THE FOLLOW NG WORDS
AND PHRASES SHALL HAVE THE MEANI NGS SET FORTH IN THI S SECTI ON UNLESS THE
CONTEXT CLEARLY | NDI CATES OTHERW SE:

1. "MJNI ClI PALI TY" MEANS ANY CITY.

2. "MJNI Cl PAL BOARD' MEANS THE DULY CREATED BOARD OF A MJNICI PALITY
AUTHORI ZED BY THE MJNICIPALITY TO REVIEW APPLI CATI ONS FOR W RELESS
FACILITIES. |IN THE EVENT A MUNI Cl PALI TY DOES NOT DESIGNATE A BOARD
REFERENCES IN THIS ARTICLE TO THE MUNI Cl PAL BOARD SHALL BE DEEMED TO
REFER TO THE LEGQ SLATI VE BODY OF SUCH MUNI Cl PALI TY.
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3. "BU LD NG | NSPECTOR® MEANS THE MJUNICI PAL OFFICIAL CHARGED W TH
| SSUI NG BU LDI NG PERM TS AND/ OR ENFORCI NG THE MUNI Cl PAL ZONI NG LAW OF A
MUNI Cl PALI TY OR OTHER | NDI VI DUAL DESI GNATED BY THE LEQ SLATIVE BODY TO
| SSUE PERM TS FOR W RELESS FACI LI Tl ES.

4. "MINI CI PAL ZONI NG LAW MEANS A MUNI ClI PALI TY' S DULY ENACTED ZONI NG
LAW OR ORDI NANCE.

5. "PERSON' MEANS ANY |[|IND VIDUAL, CORPORATION, LIMTED LIABILITY
COVPANY, JO NT VENTURE, PUBLI C BENEFI T CORPORATI ON, PARTNERSHI P, LI M TED
LI ABI LI TY PARTNERSHI P, ASSOCI ATI ON, TRUST OR ESTATE, AND ANY OTHER ENTI -
TY, PUBLIC OR PRI VATE, HOANEVER CORGANI ZED.

6. "WRELESS SERVICES' MEANS ALL COMVERCI AL MOBI LE SERVI CES, AS THAT
TERM IS DEFI NED I N SECTI ON 332(D) OF TITLE 47, UNITED STATES CCDE, AS
AMENDED FROM TIME TO TI ME, | NCLUDI NG BUT NOT LIMTED TO ALL BROADBAND
PERSONAL COVMUNI CATI ONS SERVI CES, W RELESS RADI O TELEPHONE SERVI CES,
GEOCGRAPHI C AREA SPECI ALI ZED AND ENHANCED SPECI ALIZED MOBILE RADI O
SERVI CES, AND | NCUMBENT- W DE AREA SPECI ALI ZED MBI LE RADI O LI CENSEES,
VWH CH OFFER REAL TIME, TWO-WAY VO CE OR DATA SERVI CE THAT | S | NTERCON-
NECTED W TH THE PUBLI C SW TCHED TELEPHONE NETWORK OR OTHERW SE  PROVI DES
ACCESS TO COMVUNI CATI ONS SERVI CES.

7. "W RELESS FACI LI TY" MEANS ONLY THE PART OR PARTS OF ANY FACI LI TY
USED | N CONNECTI ON W TH THE PROVI SI ON OF W RELESS SERVI CES | NCLUDI NG
BUT NOT LIMTED TO, ANTENNAS, ANCI LLARY EQUI PMENT AND TELECOVMUNI CATI ONS
TONERS.

8. "TELECOMVUNI CATI ONS TOWNER' MEANS ANY FREESTANDI NG TONER, MONOPOLE
OR SI M LAR STRUCTURE USED FOR THE PROVI SI ON OF W RELESS SERVI CES | NCLUD-
I NG ANCI LLARY TELECOVMUNI CATI ONS EQUI PMENT REQUI RED TO | NTEGRATE SUCH
FACI LI TY | NTO AN EXI STI NG OR PROPOSED W RELESS NETWORK.

9. "PERM T" MEANS THE AUTHORI ZATI ON BY THE BUI LDI NG | NSPECTOR PURSUANT
TO THI S ARTI CLE TO CONSTRUCT A W RELESS FACI LI TY.

10. "TECHN CALLY AND COMMERCI ALLY REASONABLE" MEANS | N ACCORDANCE W TH
GENERAL | NDUSTRY PRACTI CE | N THE PROVI SI ON OF W RELESS SERVI CES PERTAI N-
I NG TO COST AND SERVI CE COVERAGE.

11. "TECHNICAL REVIEW MEANS REVIEW OF A PERM T APPLI CATI ON BY AN
| NDEPENDENT EXPERT | N TELECOVMUNI CATI ONS Sl TI NG

12. “ANCI LLARY EQUI PMENT" MEANS ALL EQU PMENT NECESSARY FOR THE
SECURE AND SUCCESSFUL OPERATI ON OF A W RELESS FACI LI TY | NCLUDI NG BUT NOT
LIMTED TO  SUPPORT STRUCTURES, TRANSM TTI NG RECElI VI NG AND COVBI NI NG
EQUI PMENT, EQUI PMENT SHELTERS, TRANSM SSI ON CABLES, AND BACKUP PONER
SOURCES. ANCI LLARY EQUI PMENT SHALL NOT | NCLUDE RESI DENTI AL, | NDUSTRI AL
OR COMMERCI AL BUI LDI NGS BUT SHALL | NCLUDE ANY SUCH EQUI PMENT PLACED ON
RESI DENTI AL, | NDUSTRI AL OR COMMERCI AL BUI LDI NGS.

13. "H STORI C AREA" MEANS AN AREA VWHOLLY OR PARTI ALLY WTHI N, OR W RE-
LESS FACILITY HAVING ITS FOUNDATI ON WTHI N FI VE HUNDRED FEET OF, ANY
H STORI C BUI LDI NG, STRUCTURE, FACILITY, SITE OR DI STRICT, OR PREH STORI C
SITE, THAT IS LI STED ON THE NATI ONAL REA STER OF H STORIC PLACES, OR
THAT HAS BEEN PROPCSED BY THE NEW YORK STATE BOARD ON HI STORI C PRESERVA-
TI ON FOR A RECOMMENDATI ON TO THE STATE HI STORI C PRESERVATI ON OFFI CER FOR
NOM NATI ON FOR I NCLUSI ON | N THE NATI ONAL REG STER, THAT IS LI STED ON THE
STATE REGQ STER OF HI STORI C PLACES, OR HAS BEEN DESI GNATED AS A H STORI C
PLACE OR LANDVARK BY THE MUNI Cl PALITY.

14. " SCEN C AREA" MEANS AN AREA VHOLLY OR PARTI ALLY WTHI'N, OR A W RE-
LESS FACILITY HAVING | TS FOUNDATION WTH N FIVE HUNDRED FEET OF, ANY
PUBLI CLY OWED OR OPERATED PARKLAND, RECREATI ON AREA OR DESI GNATED OPEN
SPACE, | NCLUDI NG ANY W RELESS FACI LI TY HAVI NG | TS FOUNDATI ON W THI N FI VE
HUNDRED FEET OF THE CENTERLI NE OF ANY SCENI C BYWAY AS DEFI NED | N ARTI CLE
TWELVE- C OF THE H G-MAY LAW OR AS DESI GNATED BY THE MUNI Cl PALI TY.
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15. "SI TE CONSOLI DATOR' MEANS ANY | NDI VI DUAL, CORPORATION (OR ANY
SUBSI DI ARY, DIVISION OR AFFI LI ATE THEREOF), LIM TED LI ABILITY COVPANY,
JO NT PARTNERSHI P, ASSCOCI ATI ON, TRUST OR ESTATE, AND ANY OTHER ENTI TY,
PUBLIC OR PRIVATE, HONEVER ORGAN ZED (OR ANY SUBSI DI ARY, DI VI SION OR
AFFI LI ATE THEREOF) WHICH: (A) IS PRIMARILY OR PRI NCI PALLY ENGAGED I N THE
BUSI NESS OF OMI NG LEASING MANAG NG OR OPERATI NG W RELESS FACI LI TI ES
FOR | TSELF AND/ OR OTHERS, REGARDLESS AS TO WHETHER OR NOI' THE SITE
CONSOLI DATOR | S A PROVI DER OF W RELESS SERVI CES; AND (B) CAN DEMONSTRATE
THROUGH WRI TTEN EVI DENCE A PROVEN ABI LI TY TO OPERATE AND MANAGE W RELESS
FACI LI TI ES USED BY W RELESS SERVI CES PROVI DERS.

S 301. PERM T REQUI REMENTS. NO PERSQON, | NCLUDI NG A SI TE CONSOLI DATOR,
SHALL COMMENCE THE CONSTRUCTI ON OR MODI FI CATION OF A° WRELESS FACI LITY
WTHOUT FIRST HAVING OBTAINED A PERM T FROM THE BUI LDI NG | NSPECTOR | N
THE MUNI Cl PALI TY I N VWH CH SUCH W RELESS FACI LI TY W LL BE LOCATED.

S 302. PROCEDURE FOR MJUNICI PAL REVIEW OF PERM T REQUESTS. 1.
NOTW THSTANDI NG ANY STATE OR LOCAL LAW TO THE CONTRARY, A MJNI Cl PALI TY
SHALL FOLLOW THE PROCEDURES SET FORTH IN THI S ARTI CLE FOR THE REVI EW AND
| SSUANCE OF A PERM T FOR A W RELESS FACI LI TY.

2. (A) UPON RECEIPT OF A COWLETED APPLICATION FOR PERM SSION TO
CONSTRUCT, PLACE OR MDD FY A WRELESS FAC LITY, THE MJUNI Cl PAL BOARD
SHALL DECI DE UPON THE APPLI CATI ON AND RENDER A WRI TTEN DECI SION W THI N
THRTY DAYS OF RECEIPT. ANY DENITAL OF SUCH APPLICATION SHALL BE
SUPPCRTED BY SUBSTANTI AL EVI DENCE. THE TIME WTH N WHICH THE MJNI Cl PAL
BOARD MUST RENDER | TS WRI TTEN DECI SI ON MAY BE EXTENDED BY MJTUAL CONSENT
OF THE APPLI CANT AND THE MUNI Cl PAL BOARD.

(B) UPON APPROVAL COF AN APPLI CATI ON RECEI VED PURSUANT TO THI S SUBDI VI -
SION, THE MUNI Cl PAL BOARD SHALL PROVI DE WRI TTEN NOTI CE OF SUCH APPROVAL
TO THE BUI LDI NG | NSPECTOR. UPON RECEIPT OF SUCH NOTICE THE BU LD NG
I NSPECTOR SHALL [|ISSUE A WRITTEN PERMT AND FILE THE PERM T WTH THE
MUNI CI PAL CLERK W THI N TWENTY DAYS.

(© EACH APPLI CANT SHALL MAKE A GOOD FAI TH EFFORT TO PROVIDE WRI TTEN
NOTICE TO ALL OWMERS AND RESIDENTS OF PROPERTY LOCATED W THI N FI VE
HUNDRED FEET OF THE PROPOSED W RELESS FACI LI TY WTH N TEN DAYS OF FI LI NG
AN APPLI CATI ON PURSUANT TO PARAGRAPH (A) OF THI'S SUBDI VI SI ON. THE FAI L-
URE OF A PROPERTY OMER OR RESI DENT TO RECEI VE WRI TTEN NOTI CE SHALL NOT
AFFECT THE VALI DI TY OF THE APPLI CATI ON OR APPROVAL.

3. (A) NO APPLI CATI ON FEE | MPOSED BY A MUNI CI PALI TY UPON AN APPLI CANT
FOR THE PLACEMENT, CONSTRUCTI ON OR MADI FI CATION OF A W RELESS FACI LI TY
SHALL EXCEED THE NORMAL AND CUSTOVARY FEE FOR A BU LDI NG PERM T APPLI CA-
TION I N SUCH MUNI Cl PALI TY.

(B) UPON REQUEST OF THE MUNI Cl PAL BOARD, AN APPLI CANT MAY BE REQUI RED
TO ESTABLI SH AN ESCROW ACCOUNT FOR THE PAYMENT OF THE ACTUAL, REASONABLE
AND CUSTOVARY COSTS | NCURRED BY THE MUNI Cl PALI TY FOR ONE | NDEPENDENT
TECHNI CAL REVI EW OF EACH ASPECT OF THE APPLI CATI ON;  PROVI DED, HOWEVER,
IN NO EVENT SHALL THE TOTAL OF SUCH COSTS EXCEED THE GREATER OF FI VE
THOUSAND DOLLARS OR TWO AND ONE- HALF PERCENT OF THE TOTAL PRQIECT COST
EXCLUSI VE OF REAL ESTATE AS SET FORTH I N THE APPL| CATI ON;, AND PROVI DED
FURTHER THAT THE APPLI CANT SHALL NOT BE REQUI RED TO PAY FOR MORE THAN
ONE REVI EW OF ANY ASPECT OF THE APPLI CATI ON.

S 303. STANDARDS FOR REVI EW AND APPLI CATI ON REQUI REMENTS FOR A W RE-
LESS FACILITY. 1. PERM T APPROVAL SHALL BE GRANTED I|F THE APPLI CANT
DEMONSTRATES COWVPLI ANCE W TH THE FOLLOW NG SUBSTANTI VE STANDARDS FOR THE
REVI EW  PAYS ALL APPLI CABLE FEES AND COSTS DUE AND OW NG TO THE MUNI CI -
PALI TY, AND SUBM TS THE REQUI RED DOCUMENTS.

2. (A) THE APPLI CATI ON SHALL | NCLUDE WRI TTEN DOCUMENTATI ON, WHI CH MAY
I NCLUDE A MAP, THAT SHOWS THE LOCATI ON OF ALL THE APPLI CANT' S EXI STI NG



Co~NOoOUIT~hWNE

A. 5994 5

W RELESS FACI LI TI ES TOGETHER W TH ALL FACI LI TIES FOR WHI CH AN APPLI CA-
TI ON HAS BEEN FI LED BY THE APPLI CANT W THI N THE COUNTY W TH N VWH CH SUCH
FACILITIES ARE TO BE LOCATED AND A ONE-HALF M LE AREA QUTSI DE OF THE
BOUNDARI ES OF SUCH COUNTY.

(B) THE APPLI CATI ON SHALL CONTAI N SUBM SSI ON COF WRI TTEN DOCUMENTATI ON
ESTABLI SH NG THAT THERE EXI STS A SPECI FI C NEED FOR THE PROPOSED W RELESS
FACI LI TY | NCLUDI NG BUT NOT LIMTED TGO, EVI DENCE THAT THE EXI STI NG W RE-
LESS FACI LI TI ES DO NOT PROVI DE ADEQUATE COVERAGE AND DO NOI' HAVE THE
VIABILITY TO PROVIDE ADEQUATE COVERAGE BY ADJUSTI NG THE FACI LI TI ES AT
EXI STI NG SI TES.

(© THE | NFORVATI ON SUBM TTED PURSUANT TO THI'S SUBDI VI SION SHALL BE
DEEMED PROPRI ETARY AND CONFI DENTI AL, AND EXEMPT FROM DI SCLOSURE UNDER
ARTI CLE SEVEN OF THE PUBLI C OFFI CERS LAW

3. THE APPLI CATI ON SHALL CONTAI N PROOF THAT OPERATI ON OF THE W RELESS
FACILITY COWLIES WTH ANY APPLI CABLE REGULATI ONS PROVULGATED BY THE
FEDERAL COMVUNI CATI ONS COWM SSI ON, | NCLUDI NG REGULATI ONS REGARDI NG RADI -
O FREQUENCY EM SSI ONS. | F NEW MORE RESTRI CTI VE STANDARDS ARE ADOPTED
BY THE FEDERAL COVMUNI CATIONS COW SSION, THE FACI LI TY SHALL, IN A
MANNER CONSI STENT W TH SUCH STANDARDS, BE BROUGHT | NTO COVPLI ANCE, OR
CONTI NUED OPERATI ONS MAY BE RESTRI CTED BY THE MUNI Cl PALI TY.

4. THE WRELESS FACILITY SHALL BE DESI GNED AND FI Nl SHED | N A MANNER
VH CH M NIM ZES THE VI SUAL | MPACT ON SURROUNDI NG PROPERTIES I N ACCORD-
ANCE W TH GENERALLY ACCEPTED PRACTI CES AND AT A REASONABLE COST, WH LE
PROVI DI NG THE LEVEL OF SERVI CE REQUI RED BY THE APPL| CANT. M NI M ZATI ON
OF VISUAL | MPACT IN AN HI STORI C OR SCENI C AREA SHALL | NCLUDE REASONABLE
EFFORTS THAT TAKE | NTO ACCOUNT THE SURROUNDI NGS OF THE W RELESS FACI LI TY
THAT ARE THE BASI S FOR DESI GNATION AS AN HH STORIC OR SCENIC AREA AND
SHALL BE FINISHED IN A MANNER VWH CH M NIM ZES THE VI SUAL | MPACT ON
SURRCOUNDI NG PROPERTI ES | N ACCORDANCE W TH GENERALLY ACCEPTED PRACTI CES
AND AT A REASONABLE COST, WH LE PROVI DI NG THE LEVEL OF SERVI CE REQUI RED
BY THE APPLI CANT.

5. A WRELESS FACI LI TY SHALL NOT EXCEED A HElI GHT OF SEVEN FEET I N ANY
RESI DENTI AL ZONE.

NOTW THSTANDI NG THE PROVI SIONS OF SUBDI VI SION TWO OF SECTI ON THREE
HUNDRED FI VE OF TH'S ARTI CLE, NOTH NG CONTAINED IN TH' S SuBD VI SI ON
SHALL PROHIBIT A MIN CI PALITY FROM PERM TTI NG A GREATER HEI GHT | N ANY
SUCH ZONE FOR THE PURPOSES OF ACCOVMODATI NG CO- LOCATION OR A MJUNI Cl PAL
OR STATE W RELESS SYSTEM WHERE A NEW ANTENNA FACI LI TY | S PROPOSED WH CH
IS BEING BULT AS A REPLACEMENT FOR AN EXI STI NG ANTENNA FACI LI TY, SO
LONG AS THE PROPOSED ANTENNA FACILITY IS OF SUBSTANTIALLY SIM LAR
CONSTRUCTI ON TYPE AND NO TALLER THAN THE EXI STI NG ANTENNA FACI LI TY, THE
PROPOSED ANTENNA FACI LI TY SHALL BE DEEMED TO MEET THE CRI TERI A SET FORTH
IN THI'S SECTI ON EVEN | F THE PROPCSED ANTENNA FACI LI TY EXCEEDS THE OTHER-
W SE APPL| CABLE HEI GHT LI M TATI ONS CONTAI NED I N THI S SECTI ON.

6. NO TELECOVMUNI CATI ONS TOANER SHALL BE LOCATED WTH N FIVE HUNDRED
FEET OF ANY NURSERY, ELEMENTARY OR SECONDARY SCHOCL.

7. THE WRELESS FACILITY SHALL BE DESI GNED, CONSTRUCTED, MNAI NTAlI NED
AND OPERATED I N A MANNER THAT ENSURES THE SECURI TY OF THE FACILITY AND
PROTECTS AGAI NST UNAUTHORI ZED ACCESS | N ACCORDANCE W TH ACCEPTED | NDUS-
TRY PRACTI CES.

8. WRELESS FACI LI TIES SHALL NOT BE | LLUM NATED BY ARTIFICIAL MEANS
AND SHALL NOT DI SPLAY OBSTRUCTI ON MARKI NG ANDY OR LI GHTI NG UNLESS SUCH
MARKI NG AND/ OR LI GHTI NG | S SPECI FI CALLY REQUI RED BY THE FEDERAL AVI ATI ON
ADM NI STRATI ON OR OTHER FEDERAL OR STATE AUTHORITY FOR A PARTI CULAR
W RELESS FACI LI TY; PROVI DED, HOWNEVER, VHEN | NCORPCORATED | NTO THE DESI GN,
LIGHT FIXTURES USED TO | LLUM NATE BALL FI ELDS, PARKING LOTS, OR OTHER
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GROUND AREAS OR GROUND STRUCTURES MAY BE ATTACHED TO W RELESS FACILI -
TI ES.

9. THE APPLICANT SHALL PRESERVE EXI STI NG ON- SI TE VEGETATI ON TO THE
MAXI MUM EXTENT PRACTI CABLE. TO THE EXTENT REASONABLY PRACTI CABLE, THE
BASE OF THE FACI LI TY AND ANY ACCESSORY STRUCTURES SHALL BE LANDSCAPED.

10. (A) ANY CONTRACT WTH AN OANER OF PROPERTY UPON WHI CH A W RELESS
FACILITY I S TO BE PLACED, CONSTRUCTED OR MODIFIED SHALL | NCLUDE A
PROVISION REQUIRING THE OMER OF THE WRELESS FACI LI TY TO REMOVE SUCH
FACI LI TY IN THE EVENT THE FACI LITY HAS NOT BEEN IN USE FOR A PERIOD OF
AT LEAST TWELVE MONTHS. THE TERMS OF SUCH PROVI SI ON SHALL BE FI LED WTH
THE MUNI CI PAL BOARD WHERE THE PROPOSED WRELESS FACILITY IS TO BE
LOCATED. THE PERM T MAY BE REVOKED UPON A FINDING THAT THE REQUI RED
CONTRACT LANGUAGE HAS BEEN REMOVED.

(B) THE MJUNI CI PAL BOARD MAY REQUI RE THAT, I N THE EVENT THE W RELESS
FACI LI TY IS NOT USED BY THE APPLI CANT, OIHER CO- LOCATORS, THEIR SUCCES-
SORS AND/OR ASSIGNS FOR A PERIOD OF ONE YEAR OR MORE, SUCH FACI LI TY
SHALL BE REMOVED BY I TS THEN- CURRENT OMNER. | N THE EVENT THE W RELESS
FACILITY IS NOI SO REMOVED, THE MJN Cl PAL CLERK SHALL 3 VE WRI TTEN
NOTI CE TO THE OMNER OF SUCH FACILITY (1) STATING THAT THE W RELESS
FACILITY IS CONSIDERED ABANDONED, AND (I1) SETTING A Tl ME, DATE AND
PLACE FOR A PUBLI C HEARI NG BEFORE THE MUNI Cl PAL BOARD ON THE MATTER
SUCH PUBLI C HEARI NG SHALL BE ON NOT LESS THAN TWENTY DAYS NOTI CE TO SUCH
OMER, AND SHALL BE PUBLI SHED I N A NEWSPAPER HAVI NG GENERAL CI RCULATI ON
IN THE MUNI Cl PALI TY. UPON A FI NDI NG THAT THE W RELESS FACI LI TY HAS BEEN
ABANDONED, THE MUNI Cl PAL BOARD SHALL DELIVER WRITTEN NOTICE TO THE
APPLI CANT | NDI CATI NG THE REASONS FOR I TS FI NDI NG AND DI RECTI NG THAT THE
W RELESS FACI LITY BE REMOVED W THI N SI XTY DAYS, WEATHER PERM TTING IN
THE EVENT THAT THE W RELESS FACI LI TY IS NOI' SO REMOVED, THE MUNI Cl PALI TY
MAY COMVENCE AN ACTI ON I N SUPREME COURT AGAI NST THE OWNER OF SUCH FACI L-
I TY SEEKI NG AN ORDER REQUI RI NG THE REMOVAL. THE PREVAILING PARTY IN
SUCH ENFORCEMENT ACTION SHALL BE ENTITLED TO RECOVER FROM THE OTHER
REASONABLE ATTORNEYS FEES, AS DETERM NED BY THE COURT.

(© NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPHS (A) AND (B) OF TH'S
SUBDI VI SI ON, A MUNI Cl PALI TY MAY ADOPT A LOCAL LAW TO REQUI RE THE PGSTI NG
OF A BOND OR OTHER SECURI TY I N ORDER TO FI NANCE DI SMANTLI NG OF AN ABAN-
DONED W RELESS FACI LI TY; PROVI DED, HOANEVER, THE AMOUNT OF ANY SUCH BOND
MAY NOT EXCEED THE ACTUAL AND REASONABLE COSTS OF DI SMANTLI NG SUCH
FACI LI TY AS SET FORTH I N THE APPLI CATI ON.

11. VWHERE THE APPLI CANT FOR A WRELESS FACILITY IS A SITE CONSOLI DA-
TOR, SUCH APPLI CATI ON SHALL ALSO | NCLUDE A SWORN AFFI DAVI T OF THE APPLI -
CANT STATING THAT THE APPLI CANT HAS OBTAI NED CONTRACTUAL COVWM TMENTS
FROM AT LEAST TWO SI TE USERS WHI CH FALL WTH N ANY OF THE FOLLOW NG
CLASSES OF ENTITIES: (A) WRELESS SERVICE PROVIDERS (HEREINAFTER
REFERRED TO IN THI S ARTI CLE AS " FEDERAL COVMUNI CATI ONS COWM SSI ON LI CEN-
SEES"), (B) PUBLI C SAFETY OR OTHER GOVERNMENTAL ACGENCI ES, OR (C) OTIHER
LI CENSEES CATEGORI ZED BY THE FEDERAL COVMUNI CATIONS COW SSION  AS
COMVERCI AL MOBI LE RADI O SERVI CE PROVI DERS OR PRI VATE LAND MOBI LE OPERA-
TORS, AND WHICH SITE USERS HAVE COW TTED TO PLACI NG THEI R W RELESS
SERVI CES EQUI PMENT ON THE PROPOSED W RELESS FACILITY |F SUCH W RELESS
FACI LI TY IS CONSTRUCTED. THE CONTRACTUAL COWM TMENTS REFERRED TO IN THE
SWORN  AFFI DAVIT MAY BE CONTI NGENT UPON THE APPLI CANT RECEI VI NG ALL
NECESSARY PERM TS AND APPROVALS FOR, AND ACTUAL ERECTI ON OF THE PROPOSED
W RELESS FACI LI TY.

S 304. CO LOCATI ON STANDARDS. 1. WHERE AN APPLI CATI ON PROPGSES
CONSTRUCTI ON OF A W RELESS FACI LI TY DESI GNED TO SUPPORT ONLY ONE PROVI D-
ER, THE APPLI CANT SHALL DEMONSTRATE THAT CO- LOCATI NG W TH ANOTHER W RE-
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LESS FACI LI TY | NSTEAD OF CONSTRUCTI ON OF THE PROPOSED W RELESS FACI LI TY
'S NOT' TECHNI CALLY AND COMMVERCI ALLY REASONABLE.

2. THE MUNI Cl PAL BOARD MAY, IN ITS SOLE DI SCRETI ON, REQUI RE THE APPLI -
CANT FOR A WRELESS FACILITY TO MAKE A REASONABLE ATTEMPT TO CO- LOCATE
W TH ANOTHER W RELESS FACI LI TY PROVI DED THE MUNI Cl PAL BOARD NOTI FI ES THE
APPLI CANT I N WRITING WTH N FI FTEEN DAYS OF THE FI LI NG OF THE APPLI CA-
TION, OF THE LOCATI ON OF ANY EXI STI NG W RELESS FACI LI TY, UPON WH CH THE
MUNI CI PAL BOARD BELI EVES THE APPLI CANT CAN SUCCESSFULLY CO- LOCATE A
WRELESS FACILITY THAT WLL ADEQUATELY SERVE THE TECHNI CAL AND COMVER-
Cl AL REQUI REMENTS OF THE APPLI CANT.

3. I'F THE MUNI Cl PAL BOARD REQUI RES THE APPLI CANT TO ATTEMPT TO CO LO
CATE A WRELESS FACILITY WTH AN EXI STI NG WRELESS FACI LI TY, THE APPLI -
CANT SHALL PROVI DE THE MUNI Cl PAL BOARD W TH A STATEMENT | NDI CATI NG THAT
THE APPLI CANT HAS El THER:

(A) SUCCESSFULLY AGREED TO CO LOCATE THE W RELESS FACI LITY WTH AN
EXI STI NG W RELESS FACI LI TY, AND WH CH STATEMENT | DENTI FI ES THE LOCATI ON
OF THE FACILITY ON WH CH THE APPLI CANT WLL BE CO LOCATED, OR

(B) UNSUCCESSFULLY ATTEMPTED TO CO LOCATE THE W RELESS FACI LI TY WTH
AN EXISTING WRELESS FACILITY AND WH CH STATEMENT | DENTIFIES THE
LOCATI ON OF THE FACI LI TI ES WHI CH THE APPLI CANT ATTEMPTED TO CO- LOCATE ON
WRELESS FACILITIES WH CH THE APPLI CANT HAS REVI EVED, AND LI STS THE
REASONS WHY EACH SUCH ATTEMPT TO CO LOCATE A WRELESS FACILITY WAS
UNSUCCESSFUL.

S 305. PERMT APPROVAL; NON-CONFORM NG FACI LI TIES. 1. UPON FI NDI NG
THAT A PROPCSED WRELESS FACILITY COWLIES WTH THE PROVISIONS OF
SECTI ONS THREE HUNDRED THREE AND THREE HUNDRED FOUR OF THI S ARTI CLE, THE
MUNI CI PAL BQOARD SHALL | SSUE APPROVAL AND TRANSM T A WRI TTEN COPY OF I TS
APPROVAL TO THE BUI LDI NG | NSPECTOR | N ACCORDANCE W TH SUBDI VI SI ON TWO OF
SECTI ON THREE HUNDRED TWO OF THI S ARTI CLE. APPEALS FROM MUNI Cl PAL BOARD
ACTI ONS PURSUANT TO THE PROVI SIONS OF TH S ARTI CLE SHALL BE GOVERNED BY
ARTI CLE SEVENTY-EI GHT OF THE CI VIL PRACTI CE LAW AND RULES.

2. (A VWHERE THE W RELESS FACI LI TY DCES NOT MEET THE SPECI FI CATI ONS
OQUTLINED IN TH' S ARTI CLE, THE MJNI Cl PAL BOARD SHALL NOT | SSUE THE PERM T
PURSUANT TO THI S ARTI CLE.

(B) NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPH (A) OF THI'S SUBDI VI -
SION, UPON A SHOW NG THAT CONSTRUCTI ON OF A W RELESS FACI LI TY MEETI NG
THE REQUI REMENTS OF THIS ARTICLE | S NOT TECHNI CALLY AND COMVERCI ALLY
REASONABLE, APPLI CATION MAY BE MADE PURSUANT TO THE PROVI SI ONS OF ANY
MUNI CI PAL ZONI NG LAW OR OTHER LOCAL LAW ORDI NANCE, RULE OR REGULATI ON
ADOPTED PURSUANT TO THE PROVI SIONS OF ARTI CLE FI VE-A OF THE GENERAL CI TY
LAW THE STATUTE OF LOCAL GOVERNMENTS OR MUNI Cl PAL HOVE RULE LAW GOVERN-
I NG THE PLACEMENT, CONSTRUCTI ON OR MODI FI CATI ON OF W RELESS FACI LI TI ES;
PROVI DED, HOWNEVER THAT AN AREA OR USE VARI ANCE SHALL BE GRANTED FOR A
W RELESS FACI LI TY UPON A SHOWN NG THAT:

(1) THE WRELESS FACILITY I'S A PUBLIC NECESSITY IN THAT I T I S REQUI RED
TO RENDER THE SAFE AND ADEQUATE LEVEL OF SERVI CE REQUI RED BY THE APPLI -
CANT; AND

(1'l) THE PLACEMENT, CONSTRUCTION OR MODIFICATION OF THE W RELESS
FACI LI TY 1S NECESSARY | N ORDER FOR THE APPLI CANT TO RENDER THE REQUI RED
LEVEL OF SERVICE IN A NMNMANNER THAT |S TECHNI CALLY AND COWERCI ALLY
REASONABLE.

S 306. APPLICABILITY. 1. THE PROVI SIONS OF TH S ARTI CLE SHALL GOVERN
THE PLACEMENT, CONSTRUCTI ON AND MCODI FI CATI ON OF ALL W RELESS FACI LI TI ES
IN A MJIN C PALITY; PROVIDED, HONEVER, THI S ARTI CLE SHALL NOT APPLY TO
ANY W RELESS FACI LI TY PLACED, CONSTRUCTED OR MODIFIED PURSUANT TO A
MASTER PERM T WTH ANY AGENCY OR AUTHORITY OF THE STATE OF NEW YORK
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ENTERED | NTO ON OR BEFORE THE EFFECTI VE DATE OF THIS ARTICLE, AND ANY
FUTURE SI TE PERM TS | SSUED PURSUANT TO ANY SUCH MASTER PERM T.

2. ISSUANCE OF A PERM T PURSUANT TO THI S ARTI CLE SHALL SATI SFY AND BE
IN LIEU OF ANY CERTI FI CATI ONS, APPROVALS OR OTHER REQUI REMENTS CONCERN-
| NG THE CONSTRUCTI ON OF A WRELESS FACILITY INCLUDING BUT NOT LIMTED
TO, SUBDI VI SI ON APPROVAL UNDER ANY STATE OR LOCAL LAW ORDI NANCE, RULE
REGULATI ON OR OTHER RESTRI CTI ON, EXCEPT FOR THE REQUI REMENT TO DEMON
STRATE COWPLIANCE WTH THE NEW YORK STATE UN FORM BUI LDI NG AND FI RE
PREVENTI ON CODE

3. FOR THE PURPCSES OF THI S ARTICLE, AND IN COWPLI ANCE WTH ARTICLE
ElIGHT OF THE ENVI RONVENTAL CONSERVATI ON LAW AND ALL RULES AND REGU
LATI ONS PROMULGATED THEREUNDER, W RELESS FACI LI TI ES SHALL BE CONSI DERED
TYPE 11 ACTIONS CONSI STENT WTH THE RULES AND REGULATI ONS RELATI NG TO
SUCH DESI GNATI ONS.

S 5. The departnment of health shall study, exam ne, evaluate and nake
recommendati ons concerning the health effects of exposure to the radio
frequency signals and m crowave energy emtted by wreless facilities,
as defined in subdivision 2 of section three of this act, and wirel ess
comuni cati ons devices, as defined in section 301 of the county |aw
Such departnent shall report its findings, conclusions and recomrenda-
tions thereon to the governor and the legislature on or before the one
hundred eightieth day after this act shall have becone a | aw, and shal
submt with its report such legislative proposals as it deenms necessary
to inplenent its reconmendati ons.

S 6. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conpetent jurisdiction to be invalid, such judgnent shall not affect,
impair, or invalidate the renminder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
ment shall have been rendered. It is hereby declared to be the intent
of the legislature that this act woul d have been enacted even iif such
invalid provisions had not been included herein.

S 7. This act shall take effect imedi ately, provided that:

(a) section three of this act shall expire and be deened repeal ed on
the one hundred twentieth day after it shall have becone a | aw, and

(b) section four of this act shall take effect on the one hundred
twentieth day after it shall have becone a | aw and shall apply to all
applications for building permts for wireless facilities submtted on
or after the effective date of such section.



